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**STATEMENT OF JURISDICTION 
[Utah Court of Appeals] 
Defendant was originally charged by Information with two counts: 
Count I Unlawful Possessions of a Controlled Substance or Counterfeit 
Substance with Intent to Distribute a Second Degree Felony [ Record pp1-41 
Count II Unlawful Possession of Drug Paraphernalia a Class A Misdemeanor 
[Record pp 1-41 
December 08, 2003 defendant, pursuant to agreement with the state 
entered a "Sery Plea" to Possession with Intent to Distribute a Controlled 
Substance, a Third Degree Felony and reserved for appeal the issue of the 
legality of the search warrant in the case. [ Record pp 277-286 ] 
January 26, 2004 defendant was sentenced by the court and written 
judgment was signed that date. [ Record pp 287 ] 
February 24, 2004 within thirty days sentencing defendant filed 
Notice of Appeal [ Record pp 294-296 ] 
There were no post-judgment motions filed by either party 
with the trial court. 
Utah R App P Rule 24 Briefs [(a)(4) Statement of Jurisdiction] 
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^JURISDICTION OF THE COURT OF APPEALS 
UTAH CODE ANNOTATED 
UCA 78-2a-3(e) Court of Appeals Jurisdiction 
[(e) appeals from a court of record in criminal cases, 
except those involving a conviction or charge of a first 
degree felony or capital felony;] 
UCA 77-1-6 Rights of defendant 
[(1) In criminal prosecutions the defendant is entitled; 
(g) To the right of appeal in all cases;] 
UCA 77-18a-1 Appeals -When proper 
[(1) An appeal may be taken by the defendant from; 
(a) the final judgment of conviction, 
whether by final verdict or plea;] 
UTAH STATE CONSTITUTION 
Article VIII Section 5 Constitution of Utah 
[Jurisdiction of district court and other courts - Right of appeal.] 
Article I Section 12 Constitution of Utah 
[Rights of accused persons - Right of appeal in all cases] 
"Sery Plea" Cases 
State v Sery 758 P 2d 935 (Utah App 1988) 
State v Lopes 34 P 3rd 762 (Utah 2001) 
State v Norris 57 P 3rd 238 (Utah App 2002) 
Utah R App P Rule 24 Briefs [(a)(4) Statement of Jurisdiction] 
State v Oscar Valle-Flores Case # 2004-0169-CA 8 
Brief of Appellant Utah Court of Appeals 
"""STATEMENT OF ISSUES PRESENTED FOR REVIEW 
WHETHER A SEARCH WARRANT ALREADY ISSUED 
CAN CONSISTENT WITH THE FOURTH AMENDMENT 
BE VALIDLY REISSUED BASED UPON AN AFFIDAVIT 
EXECUTED FIVE DAYS AFTER DATE THAT THE 
SEARCH WARRANT HAD ALREADY BEEN ISSUED? 
**STANDARD OF APPELLATE REVIEW 
State v Davis 972 P 2d 388 (Utah 1998) 
Constitutional interpretation is a question of law reviewed 
for correctness, giving no deference to the trial courts conclusion 
**ln the case before the court the government has conceded that 
..."Utah courts have not specifically addressed 
the defense's assertion, that amending an affidavit after 
the search warrant has been properly issued invalidates 
the warrant or requires a new warrant to be issued. In fact, 
there is no state or federal case law that supports or even 
addresses the defense's particular claim."... [ Record pp 204 
State's Memorandum In Opposition to Defendant's Motion 
to Suppress.] 
Utah R App P Rule 24 Briefs 
Utah R App P Rule 24 Briefs 
[(a)(5) Issues presented for review] 
[(a)(5) Standard of appellate review] 
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**ISSUES PRESERVED IN TRIAL COURT 
Record on appeal contains evidence of preservation of the issue 
in the trial court by defendant filing Motion to Suppress which was briefed 
by both the defendant and the government. 
Hearing was held at which testimony was taken. [Record p 300 
Transcript of Suppression Hearing; ]. Court issued Order and Findings of Fact 
and Conclusions of Law [ Record pp 233-236 ] 
Defendant sought Interlocutory Appeal which was denied and case 
was remanded to district court for trial. 
Defendant entered a "Sery Plea" with the consent of 
the government and preserved the issue of the legality of the search warrant. 
[Record pp 279-287 ] 
Utah R App P Rule 24 "Briefs" [(a)(5)(A) Issues preserved in trial court] 
State v Oscar Valle-Flores Case # 2004-0169-CA 
Brief of Appellant Utah Court of Appeals 
10 
** CONSTITUTIONAL PROVISIONS 
WHOSE INTERPRETATION IS DETERMINATIVE OF THE APPEAL 
OR OF CENTRAL IMPORTANCE TO THE APPEAL 
Utah State Constitution 
Article I, Section 14 [Unreasonable searches forbidden 
- Issuance of Warrant] 
The right of the people to be secure in their person, house, papers 
and effects against unreasonable searches and seizures shall not be 
violated; and no warrant shall issue but upon probable cause supported 
by oath or affirmation, particularly describing the place to be searched, 
and the person or thing to be seized. 
United States Constitution Amendment IV 
The right of the people to be secure in their person, house, papers 
and effects against unreasonable searches and seizures shall not be 
violated; and no warrant shall issue but upon probable cause supported 
by oath or affirmation, particularly describing the place to be searched, 
and the person or thing to be seized 
Utah R App P Rule 24 Briefs [(a)(6) Constitutional Provisions, 
Statutes, Ordinances, Rules, & Regulations whose interpretation is 
determinative of the appeal or of central importance to the appeal] 
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"'STATEMENT OF THE CASE 
NATURE OF THE CASE 
This is an appeal by defendant from the trial court denial of a motion 
to suppress all evidence obtained as a result of a search warrant issued 
April 18, 2002 which was supported by an affidavit of April 18, 2002. Detective 
Boyd Clark of the Salt Lake City Police Department submitted an amended 
affidavit on April 22, 2002 in support of the search warrant previously issued 
but neither sought or obtained a new or amended search warrant. 
DISPOSITION IN THE TRIAL COURT 
After suppression hearing at which testimony was taken, the court 
requested briefing from all parties. The trial court took the matter under 
advisement and eventually issued its ruling orally denying suppression , 
after which it directed the government to prepare Findings and Order. 
Defendant sought Interlocutory Appeal which was denied. Upon case being 
returned to the District Court the defendant with the consent and agreement 
of the government entered a "Sery Plea" preserving the constitutionality 
of the search warrant for appeal. Appeal was filed within thirty days of 
sentencing to the Court of Appeals which is the current proceeding. 
Utah R App P Rule 24 Briefs [(a)(7) Statement of the case] 
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*STATEMENT OF FACTS RELEVANT TO ISSUES PRESENTED 
1. Undisputed documents are as follows: 
Affidavit For Search Warrant dated 18 April 2002 
affiant Detective A.B.Clark Subscribed and sworn 
to 18 April 2002 before Frank Noel, Judge of the 
Third District Court [ Record pp 130-135 ] 
Search Warrant dated 18 April 2002 signed by 
Frank Noel, Judge of the Third District Court f Record pp 134-135] 
Affidavit For Search Warrant dated 22 April 2002 
affiant Detective A.B.Clark Subscribed and sworn to 
22 April 2002 before Frank Noel, Judge of the 
Third District Court fRecord pp136-1391 
2. Detective Boyd Clark testified that he first obtained the Search Warrant 
on 18 April 2002 based upon affidavit of that same date; however, five days later 
and prior to execution of the Search Warrant dated 18 April 2002 detective Clark 
determined that there were errors in the address stated in his affidavit. 
f Record p 233 H1; p 234 H4,5,6 ] 
3. Detective Clark testified that he first contacted the on call Judge, 
Glenn Iwasaki who directed him to return to the judge who had issued the 
original warrant to make any changes. Pursuant to this judicial direction 
detective Clark went to the home of Judge, Frank Noel on 22 April 2002 
and there executed a second affidavit dated 22 April 2002. [ Record 2341J5,1J7; 
T-300p 48 Line 13-23] 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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4. Detective testified that the judge Noel questioned him if he had 
brought with him a new Search Warrant based upon the newly executed 
affidavit of 22 April 2002 and the detective indicated he had not. [ Record T-300 
p 37 Line 19-25; p 38 Line 1] 
5. Judge Noel did not execute a new search warrant or make any changes 
in the original Search Warrant dated 18 April 2002 nor did the judge in any way 
initial, mark over, or indicate that the original Search Warrant dated 18 April 2002 
was to be used despite the passage of five days since its issuance, and a new 
affidavit having been executed based upon errors in the original affidavit. 
[T -300 p 50 Line 14-25 thru p 51 Line 1-11] 
6. Detective Clark used the original Search Warrant dated 18 April 2002 
to gain entry to defendants home. [ Record 234 If 5, 6, 7 ] 
Utah R App P Rule 24 Briefs [(a)(7) Statement of facts] 
relevant to the issues presented for review] 
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"SUMMARY OF ARGUMENT MADE IN BODY OF BRIEF 
Both Federal Constitution and Utah State Constitution mandate that 
affidavit must be presented before a search warrant is issued. In the current 
case the testimony of the detective Clark does not support the constitutional 
mandate or standard. 
When the Judge from whom the warrant was sought based upon an 
amended affidavit five days after the warrant had already issued questioned 
whether detective Clark had brought with him a new Search Warrant, the 
detective did nothing to cure what was a concern of the court and a problem 
which a reasonably well trained officer would know might be a problem even 
before having been placed on notice by the courts question. 
Utah R App P Rule 24 Briefs [(a)(8) Summary of arguments 
actually made in the body of the brief] 
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**DETAIL OF ARGUMENT 
AFFIDAVIT MUST PRECEDE ISSUANCE OF SEARCH WARRANT 
AND SEARCH WARRANT WHICH HAS ALREADY ISSUED CANNOT 
CONSTITUTIONALLY BE AMENDED BY AN AFFIDAVIT SUBMITTED 
FIVE DAYS AFTER WARRANT HAD ALREADY ISSUED 
Search Warrant already issued cannot validly be reissued based upon 
an affidavit executed after date thereof. 
Saro v United States 1932.SCT.40947<http://www.versuslaw.com>; 
287 U.S.206, 53 S.Ct. 138, 77 L.Ed. 260 
[25] As the original warrant was issued on July sixth and was not 
executed within ten days, it became void under this explicit provision. 
But the Government contends that the warrant could be redated and 
reissued, and that in this form it should be regarded as a new warrant 
under which the search could lawfully be made. 
[26] With this argument we cannot agree. The proceeding by search 
warrant is a drastic one. Its abuse led to the adoption of the Fourth 
Amendment, and this, together with legislation regulating the process, 
should be liberally construed in favor of the individual. Bovd v United 
States. 116 U.S. 616, 635; Byars v United States. 273 U.S. 28, 32; 
Marron v United States. 275 U.S. 192,196,197; United States v Lefkowitz. 
285 U.S. 452, 464. 
[27] The issue of a second warrant is essentially a new proceeding which 
must have adequate support. The fact that it is a second warrant gives the 
commissioner no privilege to dispense with the statutory conditions. These 
cannot be escaped by describing the action as a reissue. It the warrant is 
the old one, sought to be revived, the proceeding is a nullity, and if it is a 
new warrant, the commissioner must act accordingly... 
It is impossible by any process of reasoning to obscure or alter what 
he actually did. He simply changed the date of the old warrant and 
it was "thus reissued." Such action was unauthorized. 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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Strict compliance with the Constitution and statutes respecting search 
warrants, is necessary to safeguard the rights of citizenship. A search warrant 
is the most drastic weapon known to the law. Detective Clark acknowledged 
under oath that Judge Noel specifically asked him if the had brought another 
warrant to which Detective Clark indicated he had not. Under existing authority 
however the warrant on its face is dated five days prior to the affidavit which 
purports to support it and therefore cannot be sustained. 
Temptation for the government is to characterize the error in this case 
as "technical"; however, the United States Supreme Court has frowned upon 
technical errors which transcend the requirements of the Fourth Amendment 
Zap v United States 1946.SCT.40914<http://www.versuslaw.com>; 
328 U.S. 624, 66 S.Ct. 1277, 90 LEd.1477 
[21] ....[W] arrant was defective, however, and could not 
authorize the seizure. The Government deems this a "technical error". 
It is a "technicality" of such substance that this Court has frequently 
announced the duty to suppress evidence obtained by such defective 
warrants. Cf. United States v Berkeness. 275 U.S. 149; Grau v United 
States. 287 U.S. 124; Saro v United States. 287 U.S. 206; Nathanson v 
United States. 290 U.S. 41. . . . The Fourth Amendment stands in the way. 
If the Search Warrant in this case is not valid under federal law, it cannot 
be sustained under state law. 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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Judicial Approval Not Determinative 
The government concedes ..."[A] s the defense correctly noted, 
Detective Clark acknowledged under oath that Judge Noel asked him whether 
he had brought a second warrant and Detective Clark replied that he had not.".... 
Such facts however do not impose upon the magistrate the duty to draft 
a second warrant for the officer, nor do such facts establish judicial blessing 
to what the Utah State Constitution and the United States Constitution prohibit. 
United States Supreme Court has both recognized and held that the 
officer has responsibilities independent of the magistrate and that "good faith" 
is not available to the officer simply because the magistrate may have signed 
or approved a search warrant. 
Mallev. et al vs Briaas. et al 
475 U.S. 335, 106 S.Ct. 1092, 89 LEd.2d 271, 
1986.SCT.41138<http://www.versuslaw.com>; 
[35]...Petitioner insists that he is entitled to rely on the judgment 
of a judicial officer in finding that probable cause exists and hence 
issuing the warrant. This view of objective reasonableness is at odds 
with our development of that concept in Harlow and Leon. In Leon, 
we stated that "our good-faith inquiry is confined to the objectively 
ascertainable question whether a reasonably well-trained officer 
would have known that the search was illegal despite the magistrate's 
authorization." 468 U.S., at 922, n.23.".... 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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..."It is true that in an ideal system an unreasonable request 
for a warrant would be harmless, because no judge would approve it. 
But ours is not an ideal system, and it is possible that a magistrate, 
working under docket pressure, will fail to perform as a magistrate 
should. We find it reasonable to require the officer applying for 
the warrant to minimize this danger by exercising reasonable 
professional judgment." fn 9.. 
fn9 It is of course true that actions by police must 
comport with the Constitution. Police departments 
and prosecutors have an obligation to instill this 
understanding in officers, and to discipline those 
found to have violated the Constitution. 
Constitutional Requirement for Search Warrant 
The government insists on framing the issue as one of probable cause 
even though the real issue is failure to follow constitutional mandate, federal 
or state. Constitutional mandate federal and state are as follows: 
Utah State Constitution 
Article I, Section 14 [Unreasonable searches forbidden 
- Issuance of Warrant] 
The right of the people to be secure in their person, house, papers 
and effects against unreasonable searches and seizures shall not 
be violated; and no warrant shall issue but upon probable cause 
supported by oath or affirmation, particularly describing the place 
to be searched, and the person or thing to be seized. 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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United States Constitution Amendment IV 
The right of the people to be secure in their person, house, papers 
and effects against unreasonable searches and seizures shall not 
be violated; and no warrant shall issue but upon probable cause 
supported by oath or affirmation, particularly describing the place 
to be searched, and the person or thing to be seized 
The issue in the case before the court is the order in which things 
were done and the dates on documents which do not comport or comply 
with constitutionally mandated procedures. The wording of both the Utah State 
Constitution and United States Constitution have been construed and interpreted 
as requiring existence of an affidavit before a search warrant is issued. 
State of Utah vs Devon Boyd Potter 
1993.UT.233<htttp://www.versuslaw.com>, 
860 P 2d 221 Utah Adv Rep 20 
[24] It is well settled that "before issuing a search warrant, 
a neutral magistrate must review an affidavit containing specific 
facts sufficient to support a finding of probable cause." State v Purser. 
828 P.2d 515 (Utah App.1992) (citing State v. Babbell. 770 P 2d 987, 
990 (Utah 1989). 
The key word is "before". The courts have consistently held that 
compliance with constitutional requirements mandate existence of an affidavit 
"before issuing a search warrant". The search warrant cannot be issued first 
and then supported by an affidavit prepared after the fact of issuance 
State v Oscar Valle-Flores Case # 2004-0169-CA 
Brief of Appellant Utah Court of Appeals 
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In this case the documents on their face show an affidavit after 
the search warrant had already issued and therefore on their face the documents 
do not satisfy Fourth Amendment requirements or Utah State Constitutional 
requirements. Furthermore, the procedure in this case was not consistent 
with Utah Supreme Court admonishment that documents should be totally 
reissued in their entirety. The magistrate apparently nudged the detective in the 
right direction by asking if he had brought a new warrant; however, the detective 
did not follow thru. It was not the job or function of the magistrate to draft 
a new warrant for the police and existing case law precluded the magistrate 
from re-dating the warrant. If the warrant in this case was not valid for the 
reasons stated herein, it is not necessary for the court to address any other 
issue in the case. Implications of the warrant herein would ultimately have 
to be resolved by federal courts since the state cannot interpret federal 
constitutional rights more strictly than does the United States Supreme Court. 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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Amendment of Existing Warrant Condemned 
Utah Court of Appeals has condemned such attempts at amendment, 
holding that there should be a complete re-examination and issuance of 
completely new warrant. 
State of Utah v Lisa DeHerrera 
965 P 2d 501,1998.UT.0042111 <http://www.versuslaw.com> 
[41] Moreover, we decry the mechanism by which the 
Utah "County Attorney's Office sought to enlarge the application 
of the administrative traffic checkpoint statute. Instead of presenting 
the judicial officer from whom approval was sought with a new and 
coherent plan each time a change was sought, the county attorney 
simply presented amendments, all contained within the same short 
document, that referred to the original administrative traffic checkpoint 
plans. Each time the plan was presented, both the county attorney, 
as an officer of the court, and the judge approving the plan, as a 
judicial officer, had an obligation to examine the entire plan in 
terms of the statutory requirements.... 
Absent an exception to the exclusionary rule, Mapp requires 
us to exclude "all evidence obtained by searches and seizures 
in violation of the Constitution." Mapp. 367 U.S. at 655, 81 S. Ct. 
at 1691. 
State v Oscar Valle-Flores Case # 2004-0169-CA 
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Even under application for extension orders, a court is required to 
make the same findings that are required in connection with the original order. 
Such requirement also is a safeguard against information having become 
stale by passage of time. 
See: United States vs Giordano et al 
1974.SCT.41711 <http://www.versuslaw.com>, 
416 U.S. 505, 94 S. Ct. 1820, 40 L Ed. 2d 341. 
New Warrant or Re-Issue ? 
The affidavit of 22 April 2002 purports to support a search warrant issued 
18 April 2002. Given that Detective Clark acknowledges that he was questioned 
if he brought a second warrant, the government is embarking upon a slippery 
slope and inviting the court to do the same. The language of the United States 
Supreme Court is instructive 
Sqro v United States 1932.SCT.40947<http://www.versuslaw.com>; 
287 U.S.206, 53 S.Ct. 138, 77 LEd.260 
[25]... [T]he Government contends that the warrant could be 
redated and reissued, and that in this form it should be regarded 
as a new warrant under which the search could lawfully be made. 
[26] With this argument we cannot agree. The proceeding by search 
warrant is a drastic one. Its abuse led to the adoption of the Fourth 
Amendment, and this, together with legislation regulating the process, 
should be liberally construed in favor of the individual. Bovd v United 
States. 116 U.S. 616, 635; Bvars v United States. 273 U.S. 28, 32; 
Marron v United States. 275 U.S. 192,196, 197; United States v 
Lefkowitz. 285 U.S. 452, 464. 
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Strict compliance with the Constitution and statutes respecting search 
warrants, is necessary to safeguard the rights of citizenship. A search warrant 
is the most drastic weapon known to the law. 
Detective Clark acknowledged under oath that Judge Noel specifically 
asked him if the had brought another warrant to which Detective Clark indicated 
he had not. Under existing authority however the warrant on its face is dated 
five days prior to the affidavit which purports to support it and therefore cannot 
be sustained. 
Federal Court Review of State Court Judge Warrant 
Defendant provided the trial court with decision in 
United States v Rafael Delgado Morales et al 
USDC Utah Case # 2:01-CR-710-ST 
"Order Granting Defendants Motions To Suppress" 
[Record pp 164-174] 
in which the United States District Court for Utah in reviewing issuance of 
telephonic search warrant by Utah state court judge ruled that good faith of 
officers was not applicable and that neither procedural mistake by state court 
judge nor his direction to officers applying for the warrant that they proceed in 
accordance with his mandate, justified upholding the warrant and therefore 
the defendant's motion to suppress should have properly been granted. 
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Both Federal Constitution and Utah State Constitution mandate that 
affidavit must be presented before warrant is issued. In the current case the 
testimony of the detective Clark does not support the constitutional mandate or 
standard and when placed on notice that there may be a problem, given the 
Judges question if he had brought with him a new Search Warrant, he did nothing 
to cure what was a concern of the court and a problem which a reasonably well 
trained officer would know might be a problem 
Issue of First Impression 
The government conceded at the trial court level that 
..."Utah courts have not specifically addressed 
the defense's assertion, that amending an affidavit after 
the search warrant has been properly issued invalidates 
the warrant or requires a new warrant to be issued. In fact, 
there is no state or federal case law that supports or even 
addresses the defense's particular claim."... [ Record pp 204 
State's Memorandum In Opposition to Defendant's Motion 
to Suppress.] 
Subsequent to the governments acknowledgment as indicated herein, 
the United States Supreme Court on February 24, 2004 decided case relevant 
to this discussion of search warrants as follows: 
Groh v Ramirez 
124 S Ct 1284, 157 L Ed 2d 1068, 
2004.SCT.0000035 <http://www.versuslaw.com> 
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The court is Ramirez invalidated a search warrant on fourth amendment 
grounds and recognized that search of private property without a valid properly 
issued search warrant is unconstitutional. Furthermore absent exigent 
circumstances, a warrantless entry to search for weapons or contraband is 
unconstitutional even when a felony has been committed and there is probable 
cause to believe that incriminating evidence will be found within. Finally the court 
declared that it was not dealing with formalities but necessary prerequisites for 
orderly government because the right of a man to retreat into his own home and 
there to be free form unreasonable government intrusions stands at the the very 
core of the Fourth Amendment. 
Significantly the court ruled that it is incumbent on the officer executing 
the search warrant to ensure the search is lawfully authorized and conducted. 
Furthermore the officer cannot rely upon the Magistrates assurance that the 
warrant is adequate. The court noted that the ATF directive in force at the time 
of this search admonished all agents "If any error or deficiency is discovered 
and there is a reasonable probability that it will invalidate the warrant, such 
warrant shall not be executed. The search shall be postponed until a satisfactory 
warrant has been obtained." 
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In the case before this court Detective Clark admitted that neither himself, 
Judge Iwasaki, whom he initially called, or Judge Noel who he ultimately met with 
had ever had this fact situation arise and therefore were not sure how to proceed; 
however, Judge Noel did raise with the officer the possibility that he would need 
to present a new search warrant instead of relying upon a warrant issued on 
April 18, 2002 which the officer sought to execute on the basis of an Affidavit 
for probable cause dated April 22, 2002 some five days after the warrant 
had already been issued. 
Both the Fourth Amendment of the United States Constitution and 
Article 1 Section 14 of the Utah Constitution require that close calls and 
questionable calls are both constured in favor of the citizen not the government. 
Utah R App P Rule 24 Briefs [(a)(9) Argument containing 
contentions and reasons with respect to issues presented] 
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CONCLUSION 
The Fourth Amendment is to be liberally construed in favor of the 
individual not the government. In this case the documents on their face 
show an affidavit after the search warrant had already issued and therefore 
on their face the documents do not satisfy Fourth Amendment requirements 
or Utah State Constitutional requirements. 
RELIEF REQUESTED 
Based upon invalid Search Warrant, any and all evidence in this case 
should have been suppressed. The trial court having failed to grant motion 
to suppress, it is requested that said denial be reversed and case remanded 
to the trial court with instructions to dismiss. 
Dated this 2004 
Utah R App P Rule 24 Briefs [(a)(10) Short conclusion 
stating the precise relief sought] 
Utah R App P Rule 21 Filing and service [(e) "Signature" 
Manual signature by counsel of record] 
Utah R App P Rule 40 Attorney's or party's certificate; 
sanctions and discipline 
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**BRIEF ADDENDUM CONTENTS 
Information April 25, 2002 Record DP 1-4 
Plaintiffs Exhibit 1 Affidavit For Search Warrant April 08, 2002 
Record DP 130-132 
Plaintiffs Exhibit 2 Search Warrant April 08,2002 
Record PP 134-135 
Plaintiffs Exhibit 3 Affidavit For Search Warrant April 22, 2002 
Record PP 136-139 
United States v Rafael Delgado Morales et al 
USDC Utah Case # 2:01 -CR-710-ST 
"Order Granting Defendants Motions To Suppress" [ Record PP 164-174 ] 
States Memorandum In Opposition to Defendants Motion to Suppress 
Record PP 203-204 
Findings of Fact & Conclusions of Law May 06, 2003 
Record PP 233-235 
Order Denying Defendants' Motion To Suppress May 06, 2003 
Record pp 236 
Minutes Change of Plea December 08, 2003 Record PP 277-278 
Statement of Defendant in Support of Guilty Plea December 08, 2003 
Record PP 279-286 
Judgment, Sentence (Commitment) January 26, 2004 Record PP 287 
Notice of Appeal February 24, 2004 Record PP 294-296 
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*Relevant pages of suppression hearing transcript are bound 
separately with selected documents from the record referenced 
in appellant brief. 
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626 South Pueblo Street 







Screened by: L. Taylor 
Assigned to: L. Taylor (Thursday) 
DAO # 02007397 
BAIL: $15,000 
Warrant/Release: Released Cash Bail 
I N F O R M A T I O N 
CaseNo. & & £ $ & $ 
Co-DefDAO# 02007396 
The undersigned Detective A. B. Clark - Salt Lake City Narcotics, Agency Case No. 
0266258, under oath states on information and belief that the defendants committed the crimes 
of: 
COUNT I 
UNLAWFUL POSSESSION OF A CONTROLLED SUBSTANCE OR COUNTERFEIT 
SUBSTANCE WITH INTENT TO DISTRIBUTE, a Second Degree Felony, at 626 
Pueblo Street, in Salt Lake County, State of Utah, on or about April 22, 2002, in violation 
of Title 58, Chapter 37, Section 8(l)(a)(iii), Utah Code Annotated 1953, as amended, in 
that the defendant, OSCAR VALLE-FLORES, a party to the offense, did knowingly 
and intentionally have in his possession a controlled or counterfeit substance, to-wit: 




NOTICE IS GIVEN pursuant to Utah Code Annotated Section 58-37-8 (4)(a) that the defendant 
is subject to an enhanced penalty as provided in that section in that the above offense was 
committed: (i) in or on the grounds of a public or private elementary or secondary school; 
(ii) in or on the grounds of a public or private vocational school or post-secondary 
institution; (iii) in or on the grounds of those portions of any building, park, stadium, or 
other structure which were, at the time of the act, being used for an activity sponsored by 
or through a public or private elementary, secondary, vocational school or post-secondary 
institution; (iv) in or on the grounds of a preschool or child-care facility; (v) in a public 
park, amusement park, arcade, or recreation center; (vi)in a church or synagogue; (vii) in 
a shopping mall, sports facility, stadium, arena, theater, movie house, playhouse, or 
parking lot or structure adjacent thereto; (viii) in a public parking lot or structure; (ix) 
within 1,000 feet of any structure, facility, or grounds listed above. 
COUNTn 
UNLAWFUL POSSESSION OF DRUG PARAPHERNALIA, a Class A Misdemeanor, at 626 
South Pueblo Street, in Salt Lake County, State of Utah, on or about April 22, 2002, in 
violation of Title 58, Chapter 37a, Section 5, Utah Code Annotated 1953, as amended, in 
that the defendants, OSCAR VALLE-FLORES and ALEJANDRO VALLE-VALLE, 
as parties to the offense, did use, or possess with the intent to use, drug paraphernalia to 
plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, 
process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale 
or otherwise introduce a controlled substance into the human body. 
NOTICE IS GIVEN pursuant to Utah Code Annotated Section 58-37-8 (4)(a) that the 
defendants is subject to an enhanced penalty as provided in that section in that the above 
offense was committed: (i) in or on the grounds of a public or private elementary or 
secondary school; (ii) in or on the grounds of a public or private vocational school or 
post-secondary institution; (iii) in or on the grounds of those portions of any building, 
park, stadium, or other structure which were, at the time of the act, being used for an 
activity sponsored by or through a public or private elementary, secondary, vocational 
school or post-secondary institution; (iv) in or on the grounds of a preschool or child-care 
facility; (v) in a public park, amusement park, arcade, or recreation center; (vi)in a church 
or synagogue; (vii) in a shopping mall, sports facility, stadium, arena, theater, movie 
house, playhouse, or parking lot or structure adjacent thereto; (viii) in a public parking lot 




THIS INFORMATION IS BASED ON EVIDENCE OBTAINED FROM THE FOLLOWING 
WITNESSES: 
A. B. Clark, C. Ward, B. Neves, State Toxicologist, T. Boelter, Det. Smart, and Det. Ita. 
PROBABLE CAUSE STATEMENT: 
Your Affiant bases this information on the following: 
1. The statement of Detective Clark that on April 22, 2002, at 626 South Pueblo Street, 
in Salt Lake County, a search warrant was served. As he entered the southeast 
bedroom, Detective Clark saw defendant Valle-Valle throwing something out the 
bedroom window. 
2. The statement of Detective Boelter that a search of the southeast bedroom revealed 
3.2 grams of marijuana in the closet, residency papers, a pipe, rolling papers, and 
pay/owe sheets. Detective Boelter located, in the southwest bedroom, residency 
papers for defendant Valle-Valle, packaging materials, pay/owe sheets, defendant 
Valle-Valle's wallet containing $262.00, $121.00 in the closet, and .8 grams of 
marijuana. The residence is within 1,000 feet of a church. 
3. The statement of Detective Ita that he located a silver metal container in the front 
yard that contained 16.7 grams of a substance which field tested positive for cocaine. 




4. The statement of Detective Smart that, post Miranda, defendant Valle-Flores admitted 
that the southeast bedroom was his. Defendant Valle-Valle admitted, post Miranda, 
that the southwest bedroom was his and that the drugs he threw out the window were 
his personal use drugs. 
April 25, 2002 
srb/02007397 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
AFFIDAVIT FOR SEARCH WARRANT 
STATE OF UTAH ) 
: ss 
County of Salt Lake ) 
The undersigned affiant being first duly sworn, deposes and says 
That your affiant has reason to believe; 
that on the premises known as 626 South Pueblo Street, further described as, a duplex, 
constructed of tan brick with dark brown trim, the front door is green in color and faces to the 
north with the numbers 626 displayed on it The duplex in located on he West side of Pubelo 
Street and is the third structure south of the intersection of 600 South and Pubelo Street 
And all rooms, attics, basements, and other parts therein and the surrounding grounds and any 
garages, storage rooms, and outbuildings of any kind located upon the curtilage of the residence 
And on the person(s) known as "Malango" , approximately 32 years old, 5'9" tall, 220 lbs , short 
dark hair with a ponytail 
In the City of Salt Lake, State of Utah, There is now certain property or evidence described as 
Cocaine, further described as a white crystalline substance in powder, solid, or rock form; 
material related to the possession or distribution of cocaine including balloons, scales, measuring 
devices and materials used to cut or dilute cocaine, and narcotic paraphernalia described as 
syringes, bent spoons, pipes or tubes used to inhale or smoke cocaine 
Articles of personal property tending to establish and document sales of a controlled substance 
including U S Currency, buyer and seller lists, and other documentation of sales of a controlled 
substance, articles tending to establish the identity of persons in control of the premises sought to 
be searched including rent receipts, utility receipts, and addressed envelopes, and any other 
fruits or instrumentalities of the crimes of possession or distribution of a controlled substance 
And that said property or evidence was unlawfully acquired or is unlawfully possessed, or has 
been used to commit or conceal a public offense, or is being possessed with the purpose to use it 
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as a means of committing or concealing a public offense and consists of an item or constitutes 
evidence of illegal conduct possessed by a party to the illegal conduct. 
Affiant believes the property and evidence described above is evidence of the crime(s) of 
Distribution and Possession of a Controlled Substance. 
THE FACTS TO ESTABLISH THE GROUNDS FOR ISSUANCE OF A SEARCH 
WARRANT ARE: 
Your affiant is a Salt Lake City police officer and has been a police officer for over 20 years. 
Your affiant is currently assigned to the Salt Lake City Police Department's Narcotic Unit and 
investigates narcotic related offenses. Your affiant has had training in narcotic identification and 
in the investigation of narcotic related offenses. Affiant's specialized training includes the Utah 
Drug Academy, Rocky Mountain High Intensity Drug Trafficking Area Basic Narcotics 
Investigation and Methamphetamine Laboratory Recognition Course. 
Your affiant has received information that the individuals who reside or otherwise occupy 624 
South Pueblo Street are engaging in an ongoing narcotics distribution operation. Your affiant has 
spoken with a confidential informant hereinafter reffered to as C.I. The C.L told your affiant that 
he/she was been present when cocaine purchases were made form a male Hispanic , 5'9" tall, 
weighting approximately 220 lbs, with short dark in the front and a long ponytail in the back. The 
C.L stated the purchases were made at the listed premises and from the listed vehicles in remote 
locations. Your affiant has conducted surviellance on the listed premises and noted a large 
volume of short stay pedestrian and vehicular traffic. Your affiant knows from training and 
experience activity is indicative of a narcotics distribution operation. 
With in the last two weeks, your affiant members of the Salt Lake City Police Narcotics Unit 
made two controlled purchases of cocaine from the listed premises with the assistance of the 
confidential informant. On the first controlled purchase your affiant and Detective Boelter went 
to the area of 624 South Pueblo Street where the C.L was searched for contraband and money. 
None were found. Your affiant then recorded the serial numbers to a quantity of United States 
currency appropriate to the amount of cocaine to be purchased. The currency was then given to 
the C.L Your affaint and Detective Boelter remained in the area and watched the C.L enter into 
624 South Pubelo Street. After approximately two minutes the C.L exit the residence. Detective 
Boelter and I then watched the C.L as he/she walked to a prearranged location. The C.L turned 
over to affiant a quantity of cocaine. The C.L stated he/she entered the residence and made 
contact with two male Hispanics. The C.L further stated he/she gave the currency provided by 
affiant to a male Hispanic known to the C.L as "Malango, in exchange for a package of cocaine. 
A second male Hispanic, with a thin build was also in the reident at the time of the purchase. 
Affiant and Detective Boelter then searched the C I. for contraband and money. None were 
found. 
With in the last week your affiant and members of the Salt Lake City Police Narcotics Unit made 
a second controlled purchase of cocaine from the listed premises with the assistance of the C.L. 
Your affiant and Detective Boelter went to the area of 624 South Pueblo Street. Your affiant 
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conducted a search of the C.I. for contraband and money. None were found. Your afiant then 
recorded the serial numbers to a quantity of United States currency appropriate to the amount of 
cocaine to be purchased. The currency was then given to the C.I.. Detective Smart escorted the 
C.I. to a location near the listed premises. The C.I. then walked to the listed premises, your 
affiant and Detective Boelter maintained visual contact with the C.I. from Detective Smarts 
location to the front door. Approximately one minute later the C.1. exited the listed premises and 
walked to a prearranged location. The C.I. then turned over to your affiant a quantity of cocaine. 
The C.I. stated he/she made contact with the person known to them as "Malango". C.I further 
stated he/she gave the currency to Malango in exchange for the package of cocaine, then left the 
residence. The C.I. stated that "Malango" keeps the cocaine on his person. Your affiant again 
searched the C.I. for contraband and money. None were found. 
Affiant considers the information received from the C.I. to be accurate and reliable because: 
the cocaine was purchased from the suspect(s) by way of controlled purchases. The C.I. has also 
assisted affiant and other narcotic officers in the investigation of other narcotic related offenses, 
some of which have resulted in the issuance of search warrants where narcotics and or narcotic 
paraphernalia were found. 
Your affiant desires to enter 624 South Pueblo Street, and search for cocaine, cocaine 
paraphernalia and other items related to the distribution of cocaine. The paraphernalia includes 
such items as syringes, bent spoons, pipes or tubes used to inhale or smoke cocaine. Other 
related items include packaging material used to package cocaine and scales used to weigh 
quantities. Affiant knows from training and experience that these items are almost always found 
on the premises where search warrants for controlled substances have been executed. 
Affiant desires to search for records of cocaine sales, both written and electronic, residency 
papers and U.S. Currency. Affiant knows from past experiences with narcotic investigations that 
persons sometimes record their sales to show dates, amounts purchased and drug indebtedness. 
Affiant knows from training and experience that cocaine is sold for money or stolen property. 
The C.I. purchased the cocaine from the listed suspect(s) residing or other wise occupying 624 
South Pueblo Street with U.S. Currency. 
Your affiant desires to search the person(s) who sold the controlled substances to the C.I, if at 
the listed premises, for controlled substances and currency. Affiant knows from training and 
experience that persons who have narcotic distribution operations will often conceal controlled 
substances and proceeds from drug sales on their persons. 
This application for search warrant has be^r^pyiewed andlapprovfed for presentation to the court 
by Deputy District Attorney Lana Taylor [ j \ \ \ \ j ^ L ^ \ Q ^ 
WHEREFORE, your affiant prays that a search warrant be issued for the seizure of said items any 
time day or night because there is reason to believe it is necessary to seize the property prior to it 
being concealed, destroyed, damaged, or altered, or for other good reasons to wit: 
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Affiant knows from training and experience that persons engaging in an on-going narcotic 
distribution operation do not keep regular business hours and commonly sell the narcotics at 
night. Affiant has watched the listed premises and it appears that the occupants are selling 
controlled substances at night. Affiant, through controlled purchases, has purchased narcotics 
from the listed suspect(s) at night 
Affiant has noted the presence of children that live and play near the listed premises. Affiant has 
observed other residents of the neighborhood walking in close proximity to the listed premises. 
Affiant has noted that pedestrian traffic appears to be considerably less during the evening hours. 
Affiant feels that it would be safer for children who live in the area as well as the other residents 
of he neighborhood of the warrant were to be served in the evening hours, at a time when the 
pedestrian traffic around the neighborhood seemed to be less. Affiant has watched the premises 
during the evening hours and has not noted any such activity 
Affiant has noted that the narcotics purchased from the listed residence were in quantities that are 
easily secreted or destroyed. The quantities of narcotics were packaged in such a way as to allow 
for quick ingestion. 
Affiant believes it is necessary for search teams to get as close as possible to the named premises 
before being discovered because persons involved in an on-going narcotics distribution operation 
will attempt to destroy the narcotics if they believe the narcotics will be discovered by law 
enforcement personnel. Affiant believes the cover of darkness will allow search teams to get as 
close as possible to the premise before being discovered. 
Defective A.B. Clark 
"Affiant 
SUBSCRIBED AND SWORN TO BEFORE ME this 
|wu>L 2002 
Judge of the Third 
District Court 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
SEARCH WARRANT 
No. 
COUNTY OF SALT LAKE, STATE OF UTAH 
To any peace officer in the State of Utah. 
Proof by Affiant under oath having been made this day before me by Detective A.B. Clark, 
I am satisfied that there is probable cause to believe: 
The undersigned affiant being first duly sworn, deposes and says: 
That your affiant has reason to believe; 
that on the premises known as 626 South Pueblo Street, further described as; a duplex, 
constructed of tan brick with dark brown trim, the front door is green in color and faces to / 
the north with the numbers 626 displayed on it. The duplex iff located ohTie West side of/)(/ 
Pubelo Street and is the third structure south of the intersection of 600 South and Pttbeio paejbte 
Street. 
And all rooms, attics, basements, and other parts therein and the surrounding grounds and 
any garages, storage rooms, and outbuildings of any kind located upon the curtilage of the 
residence. 
And on the person(s) known as "Malango" , approximately 32 years old, 5'9" tall, 220 
lbs., short dark hair with a ponytail. 
In the City of Salt Lake, State of Utah, There is now certain property or evidence 
described as: 
Cocaine, further described as a white crystalline substance in powder, solid, or rock form; 
material related to the possession or distribution of cocaine including balloons, scales, 
measuring devices and materials used to cut or dilute cocaine; and narcotic paraphernalia 
described as syringes, bent spoons, pipes or tubes used to inhale or smoke cocaine. 
Articles of personal property tending to establish and document sales of a controlled 
substance including U.S. Currency, buyer and seller lists, and other documentation of sales 
of a controlled substance; articles tending to establish the identity of persons in control of 
the premises sought to be searched including rent receipts, utility receipts, and addressed 
envelopes, and any other fruits or instrumentalities of the crimes of possession or 
distribution of a controlled substance. 
And that said property or evidence was unlawfully acquired or is unlawfully possessed; or 
has been used to commit or conceal a public offense; or is being possessed with the 
purpose to use it as a means of committing or concealing a public offense and consists of 
an item or constitutes evidence of illegal conduct possessed by a party to the illegal 
conduct. 
Affiant believes the property and evidence described above is evidence of the crime(s) of 
Distribution and Possession of a Controlled Substance. 
You are therefore commanded at anytime day or night to make a search of the above 
described premises, and person for the hereinabove described property or evidence and if 
you find the same or any part thereof, to bring it before me at the Third District Court, 
County of Salt Lake, State of Utah, or retain such property in your custody, subject to the 
order of this court. 
GIVEN UNDER MY HAND and dated this 2002. 
Judge of the Third 
District Court 
EXHIBIT 
IN THE THIRD DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
AFFIDAVIT FOR SEARCH WARRANT 
STATE OF UTAH ) 
County of Salt Lake ) 
: ss 
The undersigned affiant being first duly sworn, deposes and says: 
That your affiant has reason to believe; 
that on the premises known as 626 South Pueblo Street, further described as; a duplex, 
constructed of tan brick with dark brown trim, the front door is green in color and faces to the 
north with the numbers 626 displayed on it. The duplex is located on the West side of Pueblo 
Street and is the third structure south of the intersection of 600 South and Pueblo Street. 
And all rooms, attics, basements, and other parts therein and the surrounding grounds and any 
garages, storage rooms, and outbuildings of any kind located upon the curtilage of the residence. 
And on the person(s) known as "Malango" , approximately 32 years old, 5'9" tall, 220 lbs., short 
dark hair with a ponytail. 
In the City of Salt Lake, State of Utah, There is now certain property or evidence described as: 
Cocaine, further described as a white crystalline substance in powder, solid, or rock form; 
material related to the possession or distribution of cocaine including balloons, scales, measuring 
devices and materials used to cut or dilute cocaine; and narcotic paraphernalia described as 
syringes, bent spoons, pipes or tubes used to inhale or smoke cocaine. 
Articles of personal property tending to establish and document sales of a controlled substance 
including U.S. Currency, buyer and seller lists, and other documentation of sales of a controlled 
substance; articles tending to establish the identity of persons in control of the premises sought to 
be searched including rent receipts, utility receipts, and addressed envelopes, and any other 
fruits or instrumentalities of the crimes of possession or distribution of a controlled substance. 
And that said property or evidence was unlawfully acquired or is unlawfully possessed; or has 
been used to commit or conceal a public offense; or is being possessed with the purpose to use it 
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as a means of committing or concealing a public offense and consists of an item or constitutes 
evidence of illegal conduct possessed by a party to the illegal conduct. 
Affiant believes the property and evidence described above is evidence of the crime(s) of 
Distribution and Possession of a Controlled Substance. 
THE FACTS TO ESTABLISH THE GROUNDS FOR ISSUANCE OF A SEARCH 
WARRANT ARE: 
Your affiant is a Salt Lake City police officer and has been a police officer for over 20 years. 
Your affiant is currently assigned to the Salt Lake City Police Department's Narcotic Unit and 
investigates narcotic related offenses. Your affiant has had training in narcotic identification and 
in the investigation of narcotic related offenses. Affiant's specialized training includes the Utah 
Drug Academy, Rocky Mountain High Intensity Drug Trafficking Area Basic -Narcotics 
Investigation and Methamphetamine Laboratory Recognition Course. 
Your affiant has received information that the individuals who reside or otherwise occupy 626 
South Pueblo Street are engaging in an ongoing narcotics distribution operation. Your affiant has 
spoken with a confidential informant hereinafter reffered to as C.I. The C.I. told your affiant that 
he/she has been present when cocaine purchases were made form a male Hispanic , 5'9" tall, 
weighting approximately 220 lbs, with short dark hair in the front and a long ponytail in the back. 
The C.I. stated the purchases were made at the listed premises and from the listed vehicles in 
remote locations. Your affiant has conducted surviellance on the listed premises and noted a large 
volume of short stay pedestrian and vehicular traffic. Your affiant knows from training and 
experience activity is indicative of a narcotics distribution operation. 
With in the last two weeks, your affiant and members of the Salt Lake City Police Narcotics Unit 
made two controlled purchases of cocaine from the listed premises with the assistance of the 
confidential informant. On the first controlled purchase your affiant and Detective Boelter went 
to the area of 626 South Pueblo Street where the C.I. was searched for contraband and money. 
None were found. Your affiant then recorded the serial numbers to a quantity of United States 
currency appropriate to the amount of cocaine to be purchased. The currency was then given to 
the C.I. Your affaint and Detective Boelter remained in the area and watched the C.I. enter into 
626 South Pubelo Street. After approximately two minutes the C.I. exit the residence. Detective 
Boelter and I then watched the C.I. as he/she walked to a prearranged location. The C.I. turned 
over to affiant a quantity of cocaine. The C.I. stated he/she entered the residence and made 
contact with two male Hispanics. The C.I. further stated he/she gave the currency provided by 
affiant to a male Hispanic known to the C.I. as "Malango, in exchange for a package of cocaine. 
A second male Hispanic, with a thin build was also in the reident at the time of the purchase. 
Affiant and Detective Boelter then searched the C.I. for contraband and money. None were 
found. 
With in the last week your affiant and members of the Salt Lake City Police Narcotics Unit made 
a second controlled purchase of cocaine from the listed premises with the assistance of the C.I.. 
Your affiant and Detective Boelter went to the area of 626 South Pueblo Street. Your affiant 
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conducted a search of the C.I. for contraband and money. None were found. Your afiant then 
recorded the serial numbers to a quantity of United States currency appropriate to the amount of 
cocaine to be purchased. The currency was then given to the C.L. Detective Smart escorted the 
C.I. to a location near the listed premises. The C.L then walked to the listed premises, your 
affiant and Detective Boelter maintained visual contact with the C.L from Detective Smarts 
location to the front door. Approximately one minute later the C.L exited the listed premises and 
walked to a prearranged location. The C.L then turned over to your affiant a quantity of cocaine. 
The C.L stated he/she made contact with the person known to them as "Malango". C.I further 
stated he/she gave the currency to Malango in exchange for the package of cocaine, then left the 
residence. The C.L stated that "Malango" keeps the cocaine on his person. Your affiant again 
searched the C.L for contraband and money. None were found. 
Affiant considers the information received from the C.L to be accurate and reliable because: 
the cocaine was purchased from the suspect(s) by way of controlled purchases. The C.L has also 
assisted affiant and other narcotic officers in the investigation of other narcotic related offenses, 
some of which have resulted in the issuance of search warrants where narcotics and or narcotic 
paraphernalia were found. 
Your affiant desires to enter 626 South Pueblo Street, and search for cocaine, cocaine 
paraphernalia and other items related to the distribution of cocaine. The paraphernalia includes 
such items as syringes, bent spoons, pipes or tubes used to inhale or smoke cocaine. Other 
related items include packaging material used to package cocaine and scales used to weigh 
quantities. Affiant knows from training and experience that these items are almost always found 
on the premises where search warrants for controlled substances have been executed. 
Affiant desires to search for records of cocaine sales, both written and electronic, residency 
papers and U.S. Currency. Affiant knows from past experiences with narcotic investigations that 
persons sometimes record their sales to show dates, amounts purchased and drug indebtedness. 
Affiant knows from training and experience that cocaine is sold for money or stolen property. 
The C.L purchased the cocaine from the listed suspect(s) residing or other wise occupying 626 
South Pueblo Street with U.S. Currency. 
Your affiant desires to search the person(s) who sold the controlled substances to the C.I, if at 
the listed premises, for controlled substances and currency. Affiant knows from training and 
experience that persons who have narcotic distribution operations will often conceal controlled 
substances and proceeds from drug sales on their persons. 
This application for search warrant has been reviewed and approved for presentation to the court 
by Deputy District Attorney Lana Taylor __. 
WHEREFORE, your affiant prays that a search warrant be issued for the seizure of said items any 
time day or night because there is reason to believe it is necessary to seize the property prior to it 
being concealed, destroyed, damaged, or altered, or for other good reasons to wit: 
AFFIDAVIT FOR SE; a WARRANT 
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Affiant knows from training and experience that persons engaging in an on-going narcotic 
distribution operation do not keep regular business hours and commonly sell the narcotics at 
night. Affiant has watched the listed premises and it appears that the occupants are selling 
controlled substances at night. Affiant, through controlled purchases, has purchased narcotics 
from the listed suspect(s) at night 
Affiant has noted the presence of children that live and play near the listed premises. Affiant has 
observed other residents of the neighborhood walking in close proximity to the listed premises. 
Affiant has noted that pedestrian traffic appears to be considerably less during the evening hours. 
Affiant feels that it would be safer for children who live in the area as well as the other residents 
of he neighborhood of the warrant were to be served in the evening hours, at a time when the 
pedestrian traffic around the neighborhood seemed to be less. Affiant has watched the premises 
during the evening hours and has not noted any such activity 
Affiant has noted that the narcotics purchased from the listed residence were in quantities that are 
easily secreted or destroyed. The quantities of narcotics were packaged in such a way as to allow 
for quick ingestion. 
Affiant believes it is necessary for search teams to get as close as possible to the named premises 
before being discovered because persons involved in an on-going narcotics distribution operation 
will attempt to destroy the narcotics if they believe the narcotics will be discovered by law 
enforcement personnel. Affiant believes the cover of darkness will allow search teams to get as 
close as possible to the premise before being discovered. 
Detective A.B. Clark 
Affiant 
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UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
RAFAEL DELGADO MORALES, 
GABRIEL SOTO LEON, and ESPERANZA 
ROJAS SUAREZ, 
Defendants, 
ORDER GRANTING DEFENDANTS' 
MOTIONS TO SUPPRESS 
Case No. 2:01-CR-710-ST 
On November 20, 2001, a five-count Indictment was filed against the above-named 
Defendants alleging Possession of Methamphetamine and Cocaine with Intent to Distribute, 
Possession of a Firearm in Furtherance of Drug Trafficking, and Possession of a Firearm by a 
Restricted Person.1 Each Defendant, in turn, filed a Motion to Suppress2 evidence seized during 
a search of an apartment 310 at 740 West 3875 South in Salt Lake County, Utah, which was 
1
 Not all counts were alleged against all Defendants. 
:
 Defendant Delgado-Morales filed his Motion on February 28, 2002; Defendant Soto-
Leon filed his Motion on March IS, 2002; and Defendant Rojas-Suarez filed her Motion on 
February 8, 2002. 
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conducted on November 5, 2001. The Defendants allege that the warrant was invalid and that 
the execution of the warrant violated their Fourth Amendment rights.3 
An evidentiary hearing was held on June 17, 2002. and the parries were thereafter given 
time to brief the factual and legal issues raised in the hearing. Oral argument was requested, and 
an additional hearing was held therefor on September 10, 2002. Based upon the briefs and 
arguments of the parties, and being otherwise fully informed, the Court will grant the 
Defendants' Motions to Suppress for the reasons set forth below. 
FACTS 
On November 4, 2001, Detective Michael Faircloth ("Faircloth") of the Murray City 
Police Department was contacted by Special Agent Travis Lavigne ("Lavigne") of the Drug 
Enforcement Administration ("DEA") in Riverside, California. Lavigne informed Faircloth he 
had reason to believe a known methamphetamine manufacturer would be on board a flight 
arriving in Salt Lake City, Utah from California that evening. According to the information 
Lavigne received from a confidential source, two individuals from Salt Lake City had traveled to 
Riverside, California and purchased methamphetamine from the manufacturer. When the buyers 
returned to Salt Lake City, they were unsatisfied with the drugs and wanted the manufacturer to 
come to Salt Lake City to %'clean up" the methamphetamine. 
"' The Court notes that, in her brief, Defendant Rojas-Suarez raises the issue of a Franks 
violation. However, as no Motion for Franks Hearing has been filed by any party, the Court does 
not address tins issue. 
i 
After receiving this information, Faircloth contacted a DBA special agent, Jerry Kaphing 
("Kaphing"), with the Salt Lake City airport unit to ask for assistance. Kaphing then contacted 
Lavigiie in Riverside for more information. Kaphing learned the name the suspect was usmg was 
David Gonzalez-Ramirez, and obtained a physical description. He was also told the airline on 
which Gonzalez-Ramirez would be arriving and what time it would arrive. David Gonzalez-
Ramirez was later identified as Defendant Rafael Delgado-Morales. 
•" Surveillance was set up at the Salt Lake City airport, and shortly after midnight on 
November 5, 2001, the suspect was observed leaving the airport and getting into a car where two 
other individuals were waiting. The two were later identified as Gabriel Soto-Leon and 
Esperanza Rojas-Suarez. The car was then followed to an apartment complex where the three 
entered. A short time later, two of the suspects drove to two separate grocery stores where an 
agent observed them purchasing items known to be used for "cleaning up" methamphetamine. 
Surveillance continued at the apartment while Faircloth and Kaphing returned to the office to 
prepare the necessary documents for a search warrant. While preparing the warrant and affidavit 
in support of the warrant, Faircloth contacted the on-call deputy district attorney for approval of 
the documents for presentation to a judge. 
At approximately 4:30 a.m., Faircloth telephoned Judge Dennis Frederick ("the Judge") 
intending to get the Judge's address in order to physically present the documents for signature. 
During the conversation, the Judge requested an explanation of what information the officers 
had. and further asked Faircloth to read from the documents. Faircloth proceeded to read 
portions of the affidavit over the phone, paraphrasing some parts and reading others verbatim. 
The warrant was not read to the Judge, nor was the conversation recorded by either party. The 
Judge then asked Faircloth to swear an oath that what he had told him "was true and correct, sign 
the Judge's name, serve the warrant and bring him the documents the next day for his signature. 
Faircloth and Kaphing followed these instructions, although they were surprised, as they had not 
intended to get a telephonic search warrant, nor had they complied with the statutory 
requirements therefor. Following the telephone conversation, Faircloth and Kaphing had a 
conversation where they commented to each other that what had happened was "strange" and 
"unusual." Both agreed, however, that the correct course of action was to follow the Judge's 
instructions. During the execution of the warrant, approximately six and a half pounds of 
methamphetamine and approximately five pounds of cocaine were discovered. 
DISCUSSION 
The Fourth Amendment to the United States Constitution protects the "right of the people 
to be secure in their persons, houses, papers, and effects, against unreasonable searches and 
seizures." U.S. Const, amend. IV. When conducting a search, unless an enumerated exception 
applies, "the police must obtain a warrant from an impartial magistrate who has independently 
assessed whether the police have probable cause to conduct the search." Warden v. Havden, 387 
U.S. 294, 301(1967). 
One such exception to the requirement of a standard warrant is the telephonic search 
warrant. Both the State of Utah and the federal government have established guidelines for the 
issuance of a telephonic search warrant upon satisfaction of specific requirements, and when it is 
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reasonable to do so in the absence of a standard affidavit The Utah Code provides that a 
telenhomc warran* mav be issued uDcn sworn oral testimon v to be conmumcated by a la* 
enforcement officer to a magistrate Utah Code Ann § "~-23-2(M(2) (1999) The telephone 
conversation "shall be recorded and transcribed," and said transcription is to be deemed the 
affidavit, after certification by the magistrate and filing with the court § 77-23-204(2) The 
statute also requires that, prior to the issuance of the warrant, that the law enforcement officer 
"read to [the magistrate] verbatim the contents of the warrant" § 77-23-204(2) 
The purported warrant at issue in this case was sought and executed by Utah law 
enfoi cement officeis, and was approved by a Utah state court judge Therefore, the Court relies 
upon the Utah telephonic search warrant statute in its analysis However, to the extent 
applicable, the federal rule is set forth in Fed R Cnm P 41(c)(2), and has very similar 
requirements for issuance of a federal telephomc search warrant4 When either is applied in this 
case, the outcome is the same 
A Validity of the Warrant 
In this case, Faircloth called the Judge with the ongmal intention of obtaimng his address 
to complete a standard search warrant However, it became apparent to the officer that the Judge 
was proceeding with what appeared to be a telephonic search warrant, and Faircloth testified that 
A
 Like me Utah state statute Fea R Cnm P 41(c)(2) also requires a verbatim reading of 
the w arrant by a law enforcement officer to a magistrate It also dictates that the magistrate 
"shall record" the conversation (with an electronic device, stenographically or m long-hand), and 
that that iecord shall be made" and subsequent!) transcribed, certified and filed with the court 
:» 
he was "surprised." (T at 22) Judge Frederick instructed the officer to sign his name and 
execute the warrant, and the officer did so. 
In the instant case, the statute was not complied with. Testimonial and documentary 
evidence provided by the government at the suppression hearing demonstrates that, at a 
minimum, the warrant was not read verbatim to the Judge, and the conversation was not 
recorded. The highlighted portions of Plaintiff s Exhibit 3 are the portions of the search warrant 
affidavit that were purported to have been read to the Judge by Faircloth. In addition, Faircloth 
testified that he read large portions of the affidavit. (T at 31). However, Faircloth testified that 
he may have paraphrased the warrant itself and, later, that he "may not have" read the warrant at 
all. (T at 32). Also, Faircloth testified that he did not record the conversation (T at 25), and there 
is no evidence to suggest that the Judge made any kind of recording. Faircloth's own sworn 
testimony indicates that he, indeed, knew that his actions were not in compliance with the statute. 
(T at 25). These actions and omissions represent an express disregard of the clear requirements 
set forth in the statute. Further, the Court notes that the government has conceded that "the 
statutory requirements for telephonic search warrants were not met" (govt, memo at 9). 
Faircloth testified that he was "familiar with the procedure for obtaining" a telephonic 
search warrant (T at 23-24), and that he knew that neither he nor the Judge had complied with the 
requirements set forth to obtain a telephonic search warrant, specifically the requirement that the 
conversation be recorded. (T at 25). Faircloth discussed what had happened with Kaphing, and 
both commented that it was "unusual." (T at 40) Faircloth also testified that, had he known that 
this would be a telephonic search warrant, he "would have proceeded differently/' (T at 26). 
6 
Armed with this knowledge at the time, Officer Faircloth still failed to clarify the 
situation, to request that the Judge record the conversation, to draw the judge's attention to the 
problem, or to do anything to remedy it. Instead, Faircloth proceeded to execute the warrant, 
with the knowledge that it did not comply with the statute. The Court does not believe that 
Faircloth intended to mislead the Judge or obtain an invalid search wrarrant, but his failure to 
correct a situation that he knew failed to comport with the law, and his action, or inaction, in the 
face of that knowledge were not reasonable, especially in light of such specific and 
straightforward statutory requirements that were known to the officer at the time the arrest 
warrant was obtained. 
This Court, absent the required written transcript of the conversation, has no way of 
knowing what the Judge knew, or did not know, in forming his opinion that the warrant should 
issue. As the court in United States v. Mayer noted, "[r]equiring the officer to read the contents 
of the warrant to the magistrate and requiring the magistrate to record what was read to him 
allows a reviewing court to determine whether probable cause had been established." 620 
F.Supp. 249, 254 (D. Utah 1985). Because the statute was not complied with here, this Court 
lacks the ability to determine whether or not the Judge was fully informed in deciding whether 
probable cause existed, and whether the warrant should issue. We have only the equivocal, after-
the-fact statements of the officer and an estimation by him of what the Judge knew or did not 
know at the time of the issuance of the warrant. It is clear to this court that the plain language of 
the statute was not complied with and, therefore, the warrant was not facially valid. 
7 
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irrelevant in this federal prosecution, citing United States v , ^ 173 F.3d 1258 (10* Cir. 1999). 
However, Le is distinguishable from the instant case in several respects. First, the law 
enforcement officers in that case were executing a facially valid warrant, which was in 
compliance with federal standards. In the instant case, as is discussed above, the officers were 
not in reliance upon a facially valid warrant. Second, because the warrant in this case was not 
facially valid, the officers cannot benefit from the good faith exception, as is discussed below. 
Finally, the state statute in Le contained more strict requirements than the federal standards for 
issuance of a warrant, and the court ruled that the federal standard should apply in federal 
prosecutions, even though "the police actions are those of state police officers." Id. at 1264. 
However, there is no material difference, as it pertains to this case, between the requirements of 
the state statute and the requirements of the federal rule for issuance of a telephonic search 
warrant. The actions of the officers in this case do not comport with either the state or federal 
requirements. 
B. Good Faith Exception 
The United States Supreme Court has established that suppression of evidence may not 
be necessary if law enforcement officers objectively relied upon a facially valid warrant in good 
faith. United States v. Leon, 468 U.S. 897 (1984). The Tenth Circuit has clarified that there are 
four situations where the good faith exception does not apply. 
First, evidence should be suppressed if the issuing magistrate was 
misled by an affidavit containing false information or information 
that the affiant would have known was false if not for his "reckless 
disregard of the truth/' Second, the exception does not apply when 
8 
the "issuing magistrate wholly abandon[s his] judicial role." Third, 
the good-faith exception does nor apply when the affidavit in 
support of the warrant is "so lacking in indicia of probable cause as 
to render official belief of its existence entirely unreasonable." 
Fourth, the exception does not apply when a warrant is so facially 
deficient that the executing officer could not reasonably believe it 
was valid. 
United States v. Danhauer, 229 F.3d 1002, 1007 (2000) (internal citations omitted). In this case, 
the Court finds that the good faith exception does not apply because the officers did not rely on a 
facially valid warrant in executing the search, as it was in violation of the statute, as discussed 
above. Further, the contemporaneous knowledge of Faircloth in obtaining and executing the 
warrant was not in objective reliance on good faith, as his own testimony demonstrates that he 
knew the warrant was not in compliance with the statute. 
In the Mayer case, the court was faced with a similar situation, where state law 
enforcement officers failed to comply with the state telephonic search warrant statute. 620 
F.Supp. at 254. There, the officers failed to read the warrant to the magistrate, and the magistrate 
did not record what was related to him. Id. Further, no duplicate original was made out or kept 
by the officers. Id The court in that case held that the "warrant" was not facially valid and was 
not subject to the good faith exception set forth in Leon and its progeny. Maver, 620 F.Supp. at 
254. The court held that "[a]n officer who knows that a telephonic search warrant was not 
obtained in compliance with the law, but nevertheless relies on that warrant to conduct a search, 
is not acting in good faith." Id 
9 
CONCLUSION 
The Conn finds thai the Utah telephonic search warrant statute was violated in this case. 
Consequently, in order to give that statute meaning, the Court finds that the warrant was invalid. 
Further, the Court finds that the good faith exception in Leon and its progeny is not applicable to 
this case, as is discussed above. Accordingly, the Defendants' Motions to Suppress are 
GRANTED and all evidence seized as a result of the search of apartment 310 at 740 West 3875 
South in Salt Lake County, Utah on November 5, 2001 is hereby SUPPRESSED. 
DATED this ^ Q "day of September, 2002. 
BY THE COURT: 
TEDS 
Uniteja States District Judge 
10 
kam 
United States District Court 
for the 
District of Utah 
September 23, 2002 
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STATE'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTION TO SUPPRESS 
CaseNo.021905592FS 
JUDGE SHEILA K. McCLEVE 
Plaintiff, State of Utah, through its counsel, DAVID E. YOCOM, Salt Lake 
County District Attorney and LANA TAYLOR, Deputy District Attorney, hereby submit 
this Memorandum in Opposition to Defendant's Motion to Suppress. 
FACTS 
On April 18, 2002, Salt Lake City Police Detective Boyd Clark took a copy of an 
affidavit and search warrant to Judge Frank Noel to be signed. In the affidavit Detective 
Clark listed the address to be searched as "626 South Pueblo Street" in Salt Lake City. 
Neither Detective Clark nor Judge Noel noticed that in subsequent paragraphs, the 
affidavit incorrectly listed the address as "624" several times. However, the actual 
warrant that Judge Noel signed listed the correct address, "626 South Pueblo Street," 
which the Detective was seeking to search. Several days later Detective Boyd realized 
the address errors in the affidavit and prepared a new one, which correctly listed the 
•V-
ORTGBv^ 
residence as "626 South Pueblo Street." On April 22, 2002, Detective Boyd took the 
revised affidavit, along with the original affidavit and warrant back to Judge Noel. Based 
on all of the documents, Judge Noel signed the revised affidavit and marked a few 
spelling corrections on the original warrant. On Tuesday April 23, 2002, at 
approximately 11:00 p.m., officers from the Salt Lake Police Narcotics Unit executed the 
search warrant at 626 South Pueblo Street. The Defendant now moves to suppress the 
evidence obtained pursuant to the execution of the search warrant. 
ARGUMENT 
I. The Search Warrant Was Valid Under the Totality of the Circumstances. 
The search warrant was valid under the totality of the circumstances because it 
was supported by an affidavit that established probable cause. Utah courts have not 
specifically addressed the defense's assertion, that amending an affidavit after the search 
warrant has been properly issued invalidates the warrant or requires a new warrant to be 
issued. In fact, there is no state or federal case law that supports or even addresses the 
defense's particular claim. However, courts, including Utah, have consistently endorsed 
the United States Supreme Court's jurisprudence regarding the invalidation of search 
warrants. The Court has repeatedly held that "after-the-fact scrutiny by courts of the 
sufficiency of an affidavit should not take the form of de novo review." Illinois v. Gates, 
462 U.S. 213, 236 (1983). Instead, "[a] grudging or negative attitude by reviewing courts 
toward warrants" is inconsistent with the Fourth Amendment and thus "courts should not 
invalidate.. .warrants] by interpreting affidavits] in a hypertechnical rather than a 
commonsense, manner." U.S. v. Ventresca, 380 U.S. 108-09 (1965). The Court has also 
stated that "so long as the magistrate had a 'substantial basis for...concluding]' that a 
2 
DAVID E. YOCOM 
District Attorney for Salt Lake County 
LANA TAYLOR, 7642 
Deputy District Attorney 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801)363-7900 
IN THE THIRD JUDICIAL DISTRICT COURT, STATE OF UTAH 
SALT LAKE COUNTY, SALT LAKE DEPARTMENT 





FINDINGS OF FACT & 
CONCLUSIONS OF LAW 
Case No. 021905592FS 
JUDGE SHEILA K. McCLEVE 
THE ABOVE ENTITLED MATTER CAME BEFORE the Court for hearing and 
determination of the Defendant's Motion to Suppress, on February 6, 2003 at 9:00 a.m. 
and on February 10, 2003 at 4:00 p.m. The Honorable Sheila K. McCleve presided. The 
Defendant was present and represented by Steven Lee Payton. The State was represented 
by Lana Taylor, Deputy District Attorney for Salt Lake County. Based upon the 
testimony of witnesses, the memorandums of law submitted and the arguments of counsel 
presented, and for good cause shown, the Court now makes and enters the following: 
FINDINGS OF FACT 
1. On April 18, 2002, Salt Lake City Police Detective Boyd Clark took an 
affidavit and search warrant to Judge Frank Noel to be signed. 
lb 
2. The affidavit listed the address to be searched as "626 South Pueblo 
Street" in Salt Lake City, however in some of the subsequent paragraphs, the affidavit 
incorrectly listed the address as "624." 
3. The search warrant that Judge Noel signed listed the correct address, "626 
South Pueblo Street." 
4. Several days later Detective Boyd prepared a new affidavit, which 
correctly listed the residence as "626 South Pueblo Street" throughout the entire affidavit. 
5. On April 22, 2002, Detective Boyd took the revised affidavit, along with 
the original affidavit and warrant back to Judge Noel. 
6. Judge Noel reviewed the revised affidavit, along with the original affidavit 
and warrant, and signed the revised affidavit. 
7. On Tuesday April 23, 2002, at approximately 11:00 p.m., officers from the 
Salt Lake Police Narcotics Unit executed the search warrant at 626 South Pueblo Street. 
FROM THE FOREGOING FINDINGS OF FACT, THE COURT NOW MAKES 
AND ENTERS THE FOLLOWING: 
CONCLUSIONS OF LAW 
1. The mistakes in the original affidavit were not material defects 
2. There was sufficient probable cause in the affidavits to support the search 
warrant. 
3. The search warrant was valid under the totality of the circumstances 
DATED this 6? day of y ^ ^ s 2003 
Approved as to Form 
o 
DAVID E. YOCOM 
District Attorney for Salt Lake County 
LANA TAYLOR, 7642 
Deputy District Attorney 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 363-7900 "^-Sftfc, 
IN THE THIRD JUDICIAL DISTRICT COURT, STATE OF UTAH ** 
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ORDER DENYING DEFENDANT'S 
MOTION TO SUPPRESS 
Case No. 021905592FS 
JUDGE SHEILA K. McCLEVE 
Based upon the Findings of Fact and Conclusions of Law, it is hereby 
ORDERED, ADJUDGED AND DECREED: 
1. The Defendant's Motion to Suppress is denied. 
DATED this (/ day of /(AJ^I , 2003. 
BYTHECC 
Approved as to Form: 
A 
3RD DISTRICT COURT - SALT LAKE COURT 
SALT LAKE COUNTY, STATE OF UTAH 






CHANGE OF PLEA 
NOTICE 
Case No: 021905592 FS 
Judge: SHEILA K. MCCLEVE 
Date: December 8, 2003 
PRESENT 
Clerk: lauraj 
Prosecutor: HILLS, BLAKE 
Defendant 




Date of birth: July 28, 1979 
Video 
Tape Number: 12/8/03 Tape Count: 1:58:44 
CHARGES 
1. POSS W/INTENT TO DIST CONTR/CNTRFT SUBST (amended) - 3rd Degree 
Felony 
Plea: Guilty - Disposition: 12/08/2003 Guilty 
The Information is read. 
Court advises defendant of rights and penalties. 
A pre-sentence investigation was ordered. 
The Judge orders Adult Probation & Parole to prepare a Pre-sentence 
report. 
Case No: 021905592 
Date: Dec 08, 2003 
Change of Plea Note 
COURT GRANTS STATE'S MOTION TO AMEND COUNT 1 TO POSS W/ INTENT TO 
DIST, F3, STRIKING THE ENHANCEMENT. DEFT PLED GUILTY TO AMENDED 
COUNT 1. COURT GRANTS STATE'S MOTION TO DISMISS COUNT 2. .DEFENSE 
PERSERVING THE ISSUE OF SEARCH WARRANT. 
SET FOR SENTENCING 1/26/04 AT 9AM. 
SENTENCING is scheduled. 
Date: 01/26/2004 
Time: 09:00 a.m. 
Location: Fourth Floor - S41 
Third District Court 
450 South State 
SLC, UT 84114-1860 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
STATEMENT OF DEFENDANT 
IN SUPPORT OF GUILTY PLEA 
AND CERTIFICATE OF COUNSEL 
Case No. 6 3 [°[Q S $ ^ 3 -
6S&& "JtVLZ-^ofteZ^ 
Defendant. 
hereby acknowledge and certify that I have been 
advised of and that I understand the following facts and rights: 
Notification of Charges 
I am pleading guilty (or no contest) to the following crimes: 





ftp cacifr t^<&*r -t^ P*s*r 
Degree Punishment 
Min/Max and/or 




I have received a copy of the (Amended) Information against me. I have read it, or 
had it read to me, and I understand the'nature andThe elements of crime(s) to which I am 
pleading guilty (or no contest). 
The elements of the crime(s) to which I am pleading guilty (or no contest) are: 
^ *£) te*ras«u^> *5O<S^W»MC6 6***&i3P04*&> 
• * ) ^tlr i4kt&#r**&y&t1tt*&oXtS> 
I understand that by pleading guilty I will be admitting that I committed the crimes 
listed above. (Or, if I am pleading no contest, I am not contesting that I committed the 
foregoing crimes). I stipulate and agree (or, if I am pleading no contest, I do not dispute or 
contest) that the following facts describe my conduct and the conduct of other persons for 
which I am criminally liable. These facts provide a basis for the court to accept my guilty 
(or no contest) pleas and prove the elements of the crime(s) to which I am pleading guilty (or 
no contest): 
-%h£ G«*i«ea*M£^r \Mv«e* *^t5<p**4 
u>A*eve#wr 
Waiver of Constitutional Rights 
I am entering these pleas voluntarily. I understand that I have the following rights 
under the constitutions of Utah and of the United States. I also understand that if I plead 
guilty (or no contest) I will give up all the following rights: 
Counsel: I know that I have the right to be represented by an attorney and that if I 
cannot afford one, an attorney will be appointed by the court at no cost to me. I understand 
that I might later, if the judge determined that I was able, be required to pay for the appointed 
lawyer's service to me. 
I (have not) (have) waived my right to counsel. If I have waived my right to counsel, 
I have done so knowingly, intelligently, and voluntarily for the following reasons: 
^ # " 
If I have waived my right to counsel, I certify that I have read this statement and that 
I understand the nature and elements of the charges and crimes to which I am pleading guilty 
(or no contest). I also understand my rights in this case and other cases and the 
consequences of my guilty (or no contest) plea(s). 
If I have not waived my right to counsel, my attorney i s ^ ^ - * ^ U^ ET * A*yfoA 
My attorney and I have fully discussed this statement, my rights, and the consequences of 
my guilty (or no contest) plea(s). 
Jury Trial. I know that I have a right to a speedy and public trial by an impartial 
(unbiased) jury and that I will be giving up that right by pleading guilty (or no contest). 
Confrontation and cross-examination of witnesses. I know that if I were to have a 
trial, a) I would have the right to see and observe the witnesses who testified against me and 
b) my attorney, or myself if I waived my right to an attorney, would have the opportunity to 
cross-examine all of the witnesses who testified against me. 
Right to compel witnesses. I know that if I were to have a trial, I could call witnesses 
if I chose to, and I would be able to obtain subpoenas requiring the attendance and testimony 
of those witnesses. If I could not afford to pay for the witnesses to appear, the State would 
pay those costs. 
Right to testify and privilege against self-incrimination. I know that if I were to 
have a trial, I would have the right to testify on my own behalf I also know that if I chose 
not to testify, no one could make me testify or make me give evidence against myself I also 
know that if I chose not to testify, the jury would be told that they could not hold my refusal 
to testify against me. 
Presumption of innocence and burden of proof. I know that if I do not plead guilty 
(or no contest), I am presumed innocent until the State proves that I am guilty of the charged 
crime(s). If I choose to fight the charges against me, I need only plead "not guilty," and my 
case will be set for a trial. At a trial, the State would have the burden of proving each 
element of the charge(s) beyond a reasonable doubt. If the trial is before a juiy, the verdict 
must be unanimous, meaning that each juror would have to find me guilty. 
I understand that if I plead guilty (or no contest), I give up the presumption of 
innocence and will be admitting that I committed the crime(s) stated above. 
Appeal. I know that under the Utah Constitution, if I were convicted by a jury or 
judge, I would have the right to appeal my conviction and sentence. If I could not afford the 
costs of an appeal, the State would pay those costs for me. I understand that I am giving up 
my right to appeal my conviction if I plead guilty (or no contest). I understand that if I wish 
to appeal my sentence I must file a notice of appeal within 30 days after my sentence is 
entered. 
I know and understand that by pleading guilty, I am waiving and giving up all the 
statutory and constitutional rights as explained above. 
Consequences of Entering a Guilty (or No Contest) Plea 
Potential penalties. I know the maximum sentence that may be imposed for each 
crime to which I am pleading guilty (or no contest). I know that by pleading guilty (or no 
contest) to a crime that carries a mandatory penalty, I will be subjecting myself to serving 
a mandatory penalty for that crime. I know my sentence may include a prison term, fine, or 
both. 
I know that in addition to a fine, an eighty-five percent (85%) surcharge will be 
imposed. I also know that I may be ordered to make restitution to any victim(s) of my 
crimes, including any restitution that may be owed on charges that are dismissed as part of 
a plea agreement. 
Consecutive/concurrent prison terms. I know that if there is more than one crime 
involved, the sentences may be imposed one after another (consecutively), or they may run 
at the same time (concurrently). I know that I may be charged an additional fine for each 
crime that I plead to. I also know that if I am on probation or parole, or awaiting sentencing 
on another offense of which I have been convicted or which I have plead guilty (or no 
contest), my guilty (or no contest) plea(s) now may result in consecutive sentences being 
imposed on me. If the offense to which I am now pleading guilty occurred when I was 
imprisoned or on parole, I know the law requires the court to impose consecutive sentences 
unless the court finds and states on the record that consecutive sentences would be 
inappropriate. 
Plea agreement. My guilty (or no contest) plea(s) (is/are) (is/are not) the result of 
a plea agreement between myself and the prosecuting attorney. All the promises, duties, and 
provisions of the plea agreement, if any, are fully contained in this statement, including those 
explained below: 
Trial judge not bound. I know that any charge or sentencing concession or 
recommendation of probation or suspended sentence, including a reduction of the charges 
for sentencing, made or sought by either defense counsel or the prosecuting attorney are not 
binding on the judge. I also know that any opinions they express to me as to what they 
believe the judge may do are not binding on the judge. 
Defendant's Certification of Voluntariness 
I am entering this plea of my own free will and choice. No force, threats, or unlawful 
influence of any kind have been made to get me to plead guilty (or no contest). No promises 
except those contained in this statement have been made to me. 
I have read this statement, or I have had it read to me by my attorney, and I 
understand its contents and adopt each statement in it as my own. I know that I am free to 
change or delete anything contained in this statement, but I do not wish to make any changes 
because all of the statements are correct. 
I am satisfied with the advice and assistance of my attorney. 
I am tj_ years of age. I have attended school through the ^ ~~ grade. I can read 
and understand the English language. If I do not understand English, an interpreter has been 
provided to me. I was not under the influence of any drugs, medication, or intoxicants which 
would impair my judgment when I decided to plead guilty. I am not presently under the 
influence of any drug, medication, or intoxicants which impair my judgment. 
I believe myself to be of sound and discerning mind and to be mentally capable of 
understanding these proceedings and the consequences of my plea. I am free of any mental 
disease, defect, or impairment that would prevent me from understanding what I am doing 
or from knowingly, intelligently, and voluntarily entering my plea. 
I understand that if I want to withdraw my guilty (or no contest) plea(s), I must 
file a written motion to withdraw my plea(s) before sentence is announced. I understand 
that for a plea held in abeyance, a motion to withdraw from the plea agreement must be 
made within 30 days of pleading guilty or no contest. I will only be allowed to withdraw 
my plea if I show that it was not knowingly and voluntarily made. I understand that any 
challenge to my plea(s) made after sentencing must be pursued under the Post-
Conviction Remedies Act in Title 78, Chapter 35a, and Rule 65C of the Utah Rules of 
Civil Procedure. \ 
Dated this j ^ f d a y of ^ ^ > t ^ 2**J> 
DEFENDANT 
Certificate of Defense Attorney 
I certify that I am the attorney for tS&fi(@>~**}OL4& ^Jo$Zj^< the defendant 
above, and that I know he/she has read the statement or that I have read it to him/her; I have 
discussed it with him/her and believe that he/she fully understands the meaning of its 
contents and is mentally and physically competent. To the best of my knowledge and belief, 
after an appropriate investigation, the elements of the crime(s) and the factual synopsis of 
the defendant's criminal conduct are correctly stated; and these, along with the other 
representations and declarations made by the defendant in the foregoing affidavit, are 
accurate and true. ^ ^ ^ ^ ^ V ^ f\ ' ^ * 
ATTORNEY FOR.DEFENDAN 
Bar No. ^<&fcfj 
<rtgv&u 1&& YAK* 
Certificate of Prosecuting Attorney 
I
 c e r t l ly ^ i a t | a m t | i e a ^ o m e y f0J (]lc j^tatc ot Utah in the case against, 
^Sg^^S"*- ^f*&L4g~ ^tAlSZ&zr defendant I have reviewed this Statement of 
Defendant and find that the factual basis of the defendant's criminal conduct whit It 
constitutes the offense(s) is true and correct No improper inducements, threats, or coeri ion 
to encouiage a plea has been offered defendant 1 he plea negotiations are fully contain*. (1 
in Iht Statement and in the attached Plea Agreement or as supplemented on the recoid before 
the Court There is reasonable cause to believe that the evidence would suppoit the 
conviction of defendant for the offense(s) for which the plea(s) is/are entered and that the 




PR0SI rUTING ATTORNEY 
Bai No tfc/G & 
Order 
Based on the facts set forth in the foregoing Statement and the certification of the 
defendant and counsel, and based on any oral representations in court, the Court witnesses 
the signatures and finds that defendant's guilty (or no contest) plea(s) is/are freely, 
knowingly, and voluntarily made. 
IT IS HEREBY ORDERED that the defendant's guilty (or no contest) plea(s) to the 
crime(s) set forth in the Statement be accepted and entered. 
^ day of Qc^^^L^ /m&'i'f Dated this 
DISTRICT 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 












a The motion of to enter a judgement of conviction for the next lower category of offense and 
impose sentence accordingly is a granted • denied. There being no legal or other reason why sentence 
should not be imposed, and defendant having been convicted by a a jury; a the court,Jfe£plea of guilty; 
• plea of no contest; of the offense of <Vb£5o vA| '\cdgjTtV -fro r\\ fe-V C j *h , a felony 
of the_J*2L.degree, a a class misdemeanor, being now present in court and ready for sentence and 
represented by'^?Xx/'\OPi and the State being represented by \-V\ \ f ^ . is now adjudged guilty 
of the above offense, is now sentenced to a term in the Utah State Prison: 
• to a indeterminate term not to exceed one year. • at defendant's election. 
• to a maximum mandatory term of years and which may be life; 
*^pC not to exceed five years; 
^ c i ^ o f not less than one year nor more than fifteen years; 
a of not less than five years and which may be for life; . . 
D not to exceed years; r - / ^ s _ " I 'POLXX \D\J\ Q \ 9 ^ l 0 4 
^aC and ordered to pay a fine in the amount of StDi JO : s.* >pr^rVt\r^v\ V 1 
yiT and ordered to pay restitution in the amount of $ (QP)— to \ * i j \ \ u n A A 
• such sentence is to run concurrently with 
• such sentence is to run consecutively with 
• upon motion of a State, • Defense, • Court, Court(s) are hereby dismissed. 
a 
vfc£^ Defendant is granted a stay of above j^Qiison) sentence and placed on probation in the custody of 
this Court and under the supervision of the Chief Agent, Utah State Department of Adult Parole for the 
period of \ ^ \ CC^O* , pursuant to the attached conditions of probation. 
• Defendant is remanded into the custody of the Sheriff of Salt Lake County a for delivery to the 
Utah State Prison, Draper, Utah, or a for delivery to the Salt Lake County Jail, where defendant shall be 
confined and imprisoned in accordance with this judgment and commitment. 
D Commitment shall issue 
DATED this 
APPROVED AS TO FORM 
DISTRICT COURT JUDGE 
Defense Counsel ? y _ 
Vj f r \Yp 'V-*5YF Usfe AT DIRECTION OF JUfV 
Deputy County Attorney P a 9 e o f -
SED DIRE TK 
(White-Court) (Green-Judge) (YeUow-Jail/Pnson/AP&P) (Pink-Defense) (Goktenrod-State) 
3RD DISTRICT COURT - SALT LAKE COURT 
SALT LAKE COUNTY, STATE OF UTAH 






SENTENCE, JUDGMENT, COMMITMENT 
Case No: 021905592 FS 
Judge: SHEILA K. MCCLEVE 
Date: January 26, 2 004 
PRESENT 
Clerk: lauraj 
Prosecutor: HILLS, BLAKE 
Defendant 
Defendant's Attorney(s): PAYTON, STEVEN LEE 
DEFENDANT INFORMATION 
Date of birth: July 28, 1979 
Video 
Tape Number: 1/26/04 Tape Count: 9:41:16 
CHARGES 
1. POSS W/INTENT TO DIST CONTR/CNTRFT SUBST (amended) - 3rd Degree 
Felony 
Plea: Guilty - Disposition: 12/08/2003 Guilty 
SENTENCE PRISON 
Based on the defendant's conviction of POSS W/INTENT TO DIST 
CONTR/CNTRFT SUBST a 3rd Degree Felony, the defendant is sentenced 
to an indeterminate term of not to exceed five years in the Utah 
State Prison. 
The prison term is suspended. 
Case No: 021905592 
Date: Jan 26, 2004 
SENTENCE FINE 

















Total Principal Due 
SENTENCE TRUST 
The defendant is to pay the following: 
Restitution: Amount: $60.00 Plus Interest 
Pay in behalf of: UNKNOWN 
The amount of Adult Probation & Parole 
ORDER OF PROBATION 
The defendant is placed on probation for 12 month(s). 
Probation is to be supervised by Adult Probation & Parole. 
Defendant is to pay a fine of 500.00 which includes the surcharge. 
Interest may increase the final amount due. 
Pay fine on or before September 26, 2004. 
PROBATION CONDITIONS 
Usual and ordinary conditions required by the Department of Adult 
Probation & Parole. 
Violate no laws. 
0-5 YEAR PRISON SUSPENDED ALL 
PAY $500 FINE AND $60 RESTITUTION BY 9/26/04. PAY MONTHLY TO AP&P 
Case No: 021905592 
Date: Jan 26, 2004 
ATD TO PREPARE FACTS & ORDER TO BE PRESENTED TO THE APPELLATE 
COURT. 
Dated this /^Vf day of 
STEVEN LEE PAYTO!sl<(#2554) 
Attorney for Defendant 
1760 South 4100 East 
Vintage Square r- Lower Level 
Salt Lake City, UT 84105-3441 
Telephone: (80T) 363-7070 
Fax: (801)363-7071 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY STATE OF UTAH 
SALT LAKE DEPARTMENT 















**NOTICE OF APPEAL 
Case # 02-190-5592 FS 
Judge, Sheila K. McCleve 
UCA 78-2a-3 Court of Appeals jurisdiction. 
[ (e) appeals from a court of record in criminal cases, 
except those involving a conviction or charge 
of a first degree felony or capital felony; ] 
r-'- 7J 
w 
Notice of Appeal Case # 02-190-5592 FS Page 2 of 3 
State v Oscar Valle-Flores 3rd D/C SLCo SLC Dept 
AUTHORITY 
UTAH CODE ANNOTATED 
UCA 77-1-6 Rights of defendant. 
[ (1) In criminal prosecutions the defendant is entitled: 
(g) To the right of appeal in all cases; ] 
UCA77-18a-1 Appeals - When proper. 
[ (1) An appeal may be taken by the defendant from: 
(a) the final judgment of conviction, whether by verdict or plea; ] 
UCA 78-2a-3 Court of Appeals jurisdiction. 
[ (e) appeals from a court of record in criminal cases, 
except those involving a conviction or charge 
of a first degree felony or capital felony; ] 
UTAH RULES OF APPELLATE PROCEDURE 
Utah R App P Rule 3 Appeal as of right: how taken. 
Utah R App P Rule 4 Appeal as of right; when taken. 
UTAH STATE CONSTITUTION 
Article I Section 12 [ Rights of accused persons. ] 
(The right of appeal in all cases) 
Article I Section 27 [ Fundamental rights. ] 
Article VIII Section 5 [ Jurisdiction of district court and other courts 
- Right of appeal. ] (Except for matters filed originally with the 
Supreme Court, there shall be in all cases an appeal of right 
from the court of original jurisdiction to a court with appellate 
jurisdiction over the cause.) 
UTAH STATE CASE LAW 
Anderson v Schwendiman 764 P 2d 999 ( Utah App 1988 ) 
[ Premature filing of appeal ] 
State v Johnson 635 P 2d 36 ( Utah 1981 ) 
[ Constitutional right to timely appeal from conviction ] 
"SERY PLEA" CASES 
State v Serv 758 P 2d 935 ( Utah App 1988 ) 
State v Lopes 34 P 3d 762 (Utah 2001 ) 
State v Norris 57 P 3rd 238 ( Utah App 2002) 
Notice of Appeal 
State v Oscar Valle-Flores 
Case #02-190-5592 FS 
3rdD/CSLCoSLCDept 
PARTY TAKING APPEAL 
Page 3 of 3 
Defendant hereby files Notice of Appeal. 
JUDGMENT & ORDER APPEALED FROM 
Appeal is taken from entire judgment pursuant to agreement of defense 
and prosecution that defendant could enter a "Sery Plea" and defendant having 
been sentenced by the court Monday, January 26, 2004. 
COURT FROM WHICH APPEAL IS TAKEN 
Appeal is taken from the Third District Court, Salt Lake County, 
Salt Lake Department. / 
DATED this W- day of (* *'&%tfoA&T> 2004 
Steven Lee Eaytefn (#2554/ 
Attorney for Defendant 
Oscar Valle-Flores 
CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Notice of Appeal was mailed via United States Mail 
first class, postage prepaid, unless otherwise indicated below, on the ^ ^ d a v o f f t e & t W W ,2004 
to the following 
Salt Lake County District Attorney 
(U.S. Certificate of Mailing) 
Oscar Valle-Flores 
(U.S. Certificate of Mailing) 
Third District Court 
Filed 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 




MOTION TO SUPPRESS FEBRUARY 6 & 10; MARCH 24; APRIL 21,2003 
BEFORE 
THE HONORABLE SHEILA K. McCLEVE 
FILED DISTRICT COURT 
Third Judicial District 
By, L 
APR 3 0 2003 
SALT LAKE COUNTY 
Deputy Clerk 
FILED ! 
U TAH APPELLATE COURTS 
CAROLYN ERICKSON, CSR AUG 0 6 2004 
CERTIFIED COURT TRANSCRIBER 
1775 East Ellen Way 
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i 
] 
put him on and ask questions we want, and the State could go i 
over it if you want, : 
THE COURT: Let's have him sworn. j 
(Whereupon the witness was sworn.) 
THE COURT: If you'll have a seat up there, j 
I 
Detective. j 
MR. PAYTON: I think we have the burden of going \ 
j 
forward, but they have the burden of proof. 
! 
MS. TAYLOR: Your Honor, I think it might be simpler ! 
i 
I 
to put on the hearing. , 
MR. PAYTON: That's what I'm saying. The records are! 
what we're interested in. That's all. i 
MS. TAYLOR: I'm going to - i 
THE COURT: Go ahead. J 
MS. TAYLOR: I'm going to cut to the quick. j 
i 
ALAN BOYD CLARK, j 
having been first duly sworn, called j 
at the instance of the State, testified \ 
upon his oath as follows: j 
DIRECT EXAMINATION j 
BY MS. TAYLOR: ! 
Q You already stated — we already know who you are, and 
you're the police — Salt Lake City police department officer 
that was the case agent on this case; is that correct? 
A Correct. 
31 
MR. PAYTON: I'm sorry, your Honor. We do have to 
establish his identity on the record, though. This is an 
independent hearing. 
Q (BY MS. TAYLOR) What is your name? 
A Alan Boyd Clark. 
Q And how do you spell your last name? 
A C-1-a-r-k. 
Q And you're a police officer of Salt Lake City; is 
that correct? 
A Correct. 
Q And you were the case agent on this case; is that 
correct? 
A Correct. 
Q Were you the individual that prepared the 
search-warrant affidavit for this case? 
A Yes, I am. 
Q Is that based on your investigation? 
A Yes, it is. 
Q I'm going to show you what I'm marking here as 
State's Exhibit No. 1. Do you recognize what that is? 
A Yes, I do. 
Q What is that? 
A That is an affidavit that I prepared for a search 
warrant of the address at 626 South Pueblo Street in Salt Lake 
City, Utah. 
Q All right. And did you also prepare a search warrant 
to go along with that? 
A Yes, I did. 
Q I'm going to show you what's been marked State's 
Exhibit No. 2. Do you recognize what that is? 
A Yes, it is. This is the accompanying search warrant 
for the affidavit. 
Q And you prepared those? 
A Yes. 
Q And did you take both of those documents to a judge 
to have it reviewed and signed? 
A Yes, I did. 
Q And which judge did you take those to? 
A I believe it was Judge Noel, Frank Noel. 
Q And did he sign off on the search warrant based on 
that affidavit? 
A Yes, he did. 
Q And what day did he sign that? 
A That was the 18th of April, 2002. 
Q And are both of those documents dated April 18th? 
A Yes, they are. 
Q Okay. Prior to the execution of the warrant, did you 
find a problem with that particular affidavit or warrant? 
A Yes, I did. 
Q First of all, let me — let me ask you to refer to 
33 
State's Exhibit No. 1, the affidavit. What problems did you 
observe in that document? 
A In reviewing the affidavit — and some of my cohorts 
that I work with — in reviewing the affidavit, we noticed a 
discrepancy in the address. 
Your Honor, this has got 626 Pueblo Street, and 
further on in the body of the affidavit, the address is 
referred to as 624, which is incorrect. 
Q Did you notice any other defects in that particular 
document? 
A Two spelling errors with Pueblo and some other minor 
spelling errors — 
Q All right. 
A — between the warrant. 
Q But what was the address you were actually seeking t 
search that you had conducted an investigation on? 
A 626. 
Q All right. Now, I want you take a look at State's 
Exhibit No. 2. 
A Uh-huh (affirmative). 
Q Now, is that document — were there — were there 
defects in that document that you observed as well? 
A Yes. There were spelling errors — 
Q All right. 





















Q What is the address listed in State's Exhibit No. 2? 
A 626 Pueblo. 
Q All right. And that's the correct address? 
A Correct. 
Q So when you discovered this, what did you do? 
A On the affidavit or on the search warrant? 
Q Once you discovered your mistake, what steps did you 
take to correct it? 
A Okay. When I discovered the mistakes on the 
affidavit, I contact — tried to get hold of the on-call judge. 
Couldn't — no luck there. I — well, no, I take that back. It 
was Judge Iwasaki, and he was virtually no help. Finally I was 
able to get a hold of Judge Noel, who was at home. I explained 
the situation to him and told him that I had prepared another 
affidavit if he'd be willing to sign it. He said, "Sure. 
16 | Bring it out." So I brought both affidavits — 
Q Okay. Let me — let me stop you. I'm going to — 
going to show you what's been marked State's Exhibit No. 3. 
A Okay. 
Q Do you recognize what State's Exhibit No. 3 is? 
A Yes. 
22 I Q What is that? 
23 A This is the amended search-warrant affidavit for 
24 i 626 Pueblo Street. 
25 ' Q Okay. And in that affidavit, what did you fix? 
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A I changed the — from the — well, we need to compare 
them. In the body of the report, where it says 624, I changed 
it to 626, the correct address. There's probably a couple of 
spelling errors in there that I — I picked up as well, the 
spelling of Pueblo Street on a couple of occasions. 
Q All right. Did you prepare a new search warrant at 
that time? 
A No, I did not. 
Q And did you take all three of these documents back to 
Judge Noel? 
A Yes, I did. 
Q All right. And did he review the new affidavit? 
A Yes, he did. 
Q And did he sign that new affidavit? 
A Yes, he did. 
Q And what day was that on? 
A That was on the - I believe the 22nd of April. Yes, 
the 22nd. 
Q All right. And the date that you were — what day 
were you seeking to execute this particular warrant? 
A I believe it was the 22nd. 
22 J Q And approximately what time did you get in contact 
23 ! with Judge Noel? 
24 A Oh, it would have been probably 4:30, 5:00 -
25 5:00 o'clock in the afternoon. The sun was going down. It 
36 
was... 
Q Okay. All right. And did Judge Noel, after 
reviewing the revised affidavit — he also had the old affidavit 
there with him; is that right? 
A Right. 
MR. PAYTON: She's leading. 
MS. TAYLOR: Well, I think he previously testified to 
that. 
THE COURT: And I didn't even hear an objection. He 
just said you were leading, and said — 
MR. PAYTON: I said objection, she was leading, 
rather softly, if she just wouldn't lead him, your Honor, we'll 
be happy. 
THE WITNESS: At the - at the time I spoke with Judge 
Noel, I had all three documents. 
Q (BY MS. TAYLOR) All right. 
A The original, the one that I had just completed, and 
the original search warrant. 
Q All right. Did he review the search warrant itself 
again? 
A No. He looked at the search warrant. He says, "Is 
this the search warrant that goes with this?" I says, "Yes." 
He said, "Did you prepare a new search warrant?" I said, "No, 
I haven't. Do I need to?" He says, "Well, if the facts 
haven't changed, it's the same address, I don't know that we 
37 
need to change it." 
Q All right. 
A Neither one of us had experienced or had to do 
anything like this before, so it was kind of new territory for 
the both of us. 
Q All right. And did — were there any changes that 
were made on the face of the warrant itself? 
A At the time that it was signed in his office, I — 
where it says "the duplex," it did say "it." I wrote is on the 
and put a t in front of the th because I'd neglected to put the 
th in there, and you can — and spelled Pueblo correctly, and it 
was initialed by the judge. 
Q All right. And that was done back on the 18th of 
April? 
A Yes. 
Q And so when you took the new affidavit to the judge, 
there were no changes made to the warrant at that time? 
A No, not that I recall. 
Q All right. At the time you executed the warrant, did 
you have any Spanish-speaking officers with you? 
A Yes, we did. 
Q How many officers did you have with you that spoke 
Spanish? 
A Two that are assigned with our squad. 
Q Who are those people? 
38 
A No, I could not. 
Q And can you describe the residence as far as how big 
it is? 
A It's a duplex, a single level. It's quite small, 
two-bedroom. I would — I would guess no more than 600 square 
feet. 
Q And is it — how many floors does this residence have? 
A Single level, just one. 
Q Approximately what time did you execute the warrant? 
A Approximately 11:00 o'clock at night. 
Q Were there lights on in the residence that you 
recall? 
A I don't recall. 
Q Did you — did you notice anything as far as — after 
the first time that the door was knocked on, did you notice 
lights going on, lights going off, anything of that nature? 
A No. 
MS. TAYLOR: I have no further questions. 
THE COURT: Mr. Payton. 
MS. TAYLOR: Oh, I'm sorry, your Honor. I would move 
for the admission of State's 1 through 4. 
MR. PAYTON: No objection. 
THE COURT: One through four will be received. 
(State's Exhibits 1, 2, 3, and 4 




| No. 1, 
CROSS-EXAMINATION 
PAYTON: 
Mr. Clark, I direct your attention to State's Exhibit 
which is the original affidavit that you filled out for 

















And that affidavit is dated 18 April, 2002, correct? 
I believe — yes, it is. 
One of the things of concern to me was that the 
in the affidavit, at least in one place, was not 
• 
Correct. In the body. In fact, there were several 
in the body of the affidavit. 
But clearly not the address that you wanted to search 
for? 
Right. 
Moving to State's Exhibit 2 — 
Uh-huh (affirmative). 





















21 J Q That is also dated 18 April, 2002? 
i 
22 I A Correct. 
I 
23 | Q And that warrant was issued based upon Exhibit 1? 
24 A Correct. 
25 • Q Which contained an incorrect address? 
47 
A Uh... 
Q It contains an address that you did not intend to 
search? 
A Correct. 
Q I don't want to get us all in hot water, but you 
indicated that you tried to contact the on-call judge and 
apparently did make contact with Judge Iwasaki? 
A I believe it — I believe it was Judge Iwasaki. 
Q And you indicated, quote, was virtually no help, 
close quote. 
A Well, he -
Q Tell us what you mean by that. 
A Well, he — he really didn't know how to — how to 
address a problem, and as being the on-call judge he — he 
suggested that perhaps I get with the judge that issued the 
initial — the initial warrant, and he — xcause he'd — well, 
he — he'd never experienced anything like that or never dealt 
with anything like that, so he didn't — he — he just 
recommended get a hold of the original judge. So... 
Q And while we're at that point, Judge Noel said — 
neither you or he had ever experienced anything like what 
happened in this case either, correct? 
A Correct. 
Q From the time that you initially noticed the error 
Exhibit 1 — let me back up. There's a four-day gap between 
1
 1 those two affidavits; is that correct? 
2 | A The 18th and the 22nd, 
3 ! Q Move on to Exhibit 3. It's dated 22 April; is that 
4 I right? 
5 j A Correct. 
6 Q So there's a four-day lapse between Exhibit 1 and 
7 j Exhibit 3? 
8 A Correct. 
9 I Q And when did you first, if you recall, contact 
10 Judge Iwasaki about the — as the on-call judge about the 
11 problem? 
12 A I would — it seems like it was a weekend or a 
13 holiday, and I don't — because it was the close of the business 
14 day, there was nobody around. 
15 j Q Did you — let me see if I can help you. Did you 
16 I contact Judge Iwasaki the same date as the amended affidavit? 
17 j A Correct, yes. 
18 Q So that would have been the 22nd of April? 
19 j A Correct. 
20 Q And the 22nd is the same day you contacted Judge Noel 
21 with the amended — 
22 j A Correct. 
! 
23 j Q So this is four days later after the initial 
i 
24 A Correct. 
25 Q — affidavit and after issuance of the warrant? 
49 
A Correct, 
Q Now, in your line of work, four days, in terms of the 
dynamics of the location, that can be a pretty significant 
period of time, can it not, in terms of facts changing? 
A Depends on the case, but this — this one it didn't — 
wasn't that dynamic. 
Q But four days is four days? 
A Four days is four days. 
Q And you took Exhibit 3 to Judge Noel's home? 
A Correct. 
Q And pointed out to him that there was an incorrect 
address in your initial affidavit for search warrant? 
A Correct. 
Q Now, you've testified in response to the government 
that Judge Noel asked you specifically if you had prepared a 
new search warrant. 
A Correct. 
Q And you also indicated there was a discussion about 
whether or not a new search warrant was necessary? 
A Correct. 
Q And you indicated, quote, that neither — neither of 
us had ever been confronted with this type of a problem? 
A Correct. 
Q And earlier Judge Iwasaki said, well, he didn't know 
because he'd never been confronted with the situation either? 
50 
1 j A Yeah- Something similar to that. 
2 I THE COURT: We're not going to go over this again and 
3 again, are we? I've already heard this one, right? 
4 j MR. PAYTON: No. 
5 Q (BY MR. PAYTON) There is no question that no new 
6 search warrant was prepared? 
7 A No question. 
8 Q And so we have as Exhibit 3 an affidavit that is 
9 j dated with Judge Noel's signature and sworn to you on the 22nd 
10 for a search warrant issued four days earlier? 
11 A Correct. 
12 I Q So the affidavit is after the fact of — you already 
13 had the authorization to search? 
14 ] A Correct. 
15 Q Given that neither you or anybody who had this, is 
16 there some reason why you just simply couldn't prepare a search 
17 warrant consistent with the later affidavit? 
18 j A Because there — the — the search warrant displayed 
19 I the correct address, as in the first affidavit. Part of the — 
20 j the first part of the affidavit displayed the correct address. 
21 j It was further on in the body of the affidavit where the 
i 
22 j address was reflected as a different number, I believe 624. 
! 
23 ; And it was in there that I noticed several spelling errors as 
i 
24 ! well. 
25 Q But what I'm getting to is, given the difference in 
51 
1 I the addresses, why not just simply prepare — keep the old 
2 document, prepare a totally new document, and then we wouldn't 
3 I have had the problem that we're here about today? 
4 A Well, if I had to do it again over, counselor, you 
5 can bet I'd had done it that way. But I did prepare the new 
6 affidavit, and I also made a note in my report indicating the 
7 discrepancies and the fact that I was going to keep all the 
8 documentations for later review. 
9 Q But what I'm saying is that that affidavit and search 
10 warrant, those are constitutionally mandated documents and your 
11 report is not, correct? 
12 A Correct. 
13 Q With regards to Exhibit 4, the department-list of 
14 J officers who speak various languages, do you know how that list 
15 I is generated? 
16 A Yeah. I went to the training division and asked if 
17 I they had a list of Spanish speakers. They provided me with a 
18 I list of people that spoke, I guess, everything from Cantonese 
19 to Spanish. They couldn't break it down to just Spanish. 
20 j Q Do you know how the department arrives at an 
21 evaluation of a level of fluency? 
22 I A That's not in my pay grade. I don't know. 
23 | Q The word fluent in and of itself doesn't tell us 
i 
24 anything about the competency or proficiency of the speaker 
25 though, does it? 
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